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C/O	  INDUSTRIAL	  REALTY	  COMPANY	  OF	  CALIFORNIA	  
1091	  INDUSTRIAL	  ROAD,	  SUITE	  101,	  SAN	  CARLOS,	  CALIFORNIA	  94070-‐4118	  
(650)	  592-‐5425	  [VOICE]	  v	  (650)	  592-‐5488	  [FAX]	  v	  www.ircoc.com	  

	  
VIA	  EMAIL	  
	  
November	  27,	  2014	  
	  
Mayor	  Halliday,	  Mayor	  Pro	  Tempore	  Jones,	  and	  Council	  Members	  Peixoto,	  Zermeño,	  Mendall,	  Lamnin	  

and	  Márquez	  
City	  of	  Hayward	  
777	  B	  Street	  
Hayward	  CA	  94541-‐5007	  
	  
Re:	   Alcohol	  Beverage	  Outlet	  Regulations:	  Update;	  Alternatives	  Discussion	  
	   2	  December	  2014	  City	  Council	  Meeting:	  Work	  Session:	  Item	  2	  
	  
Mayor	  &	  Council	  Members:	  
	  
On	  behalf	  of	  my	  owner	  group,	  I’m	  writing	  today	  in	  regards	  to	  the	  above-‐referenced	  matter.	  
	  
We	  are	  very	  pleased	  with	  the	  new	  alcohol	  regulations	  adopted	  by	  the	  City	  of	  Hayward	  (City)	  late	  last	  
year.	  	  The	  Hayward	  Police	  Department	  (HPD)	  has	  done	  an	  outstanding	  job	  implementing	  the	  regulations	  
throughout	  2014.	  
	  
As	  you	  know,	  the	  regulations	  were	  adopted	  by	  the	  City	  only	  after	  a	  lengthy	  public	  review	  process,	  
including,	  but	  not	  limited	  to,	  numerous	  public	  hearings	  and	  work	  sessions	  at	  the	  Planning	  Commission	  
and	  City	  Council	  over	  a	  long	  period	  of	  time,	  allowing	  all	  interested	  parties	  to	  comment.	  	  We	  urge	  the	  
Council	  to	  support	  continued	  enforcement	  efforts.	  
____	  
	  
We	  are	  dismayed,	  however,	  at	  the	  following:	  

	  
1.	   The	  relatively	  large	  number	  of	  citations	  issued	  to	  certain	  Type	  48	  licensees	  by	  the	  HPD.	  	  
In	  particular,	  HPD	  issued	  one	  (1)	  citation	  each	  to	  five	  (5)	  Type	  48	  licensees	  and	  two	  (2)	  or	  more	  
citations	  to	  three	  (3)	  Type	  48	  licensees.	  	  There	  are	  thirteen	  (13)	  Type	  48	  licensees	  in	  the	  City.	  	  
Thus,	  eight	  (8)	  of	  thirteen	  (13)	  Type	  48s	  —	  or	  roughly	  sixty	  two	  percent	  (62%)	  —	  were	  issued	  
citations	  in	  2014	  by	  the	  HPD.	  

	  
2.	   The	  relatively	  significant	  number	  of	  past	  due	  or	  delinquent	  licensees.	  	  The	  report	  states	  
in	  part,	  "(o)ver	  90%	  of	  establishments	  have	  paid	  their	  annual	  alcohol	  establishment	  license	  fees	  
...".	  	  Thus,	  some	  percentage	  less	  than	  ten	  percent	  (10%)	  —	  perhaps	  close	  to	  ten	  percent	  (10%)	  
—	  of	  all	  establishments	  have	  failed	  to	  pay	  the	  required	  fee	  to	  the	  City.	  
	  
3.	   The	  material	  past-‐due	  license	  fees	  and	  administrative	  citation	  fees.	  	  At	  present,	  
$6,836.38	  in	  fees	  are	  past	  due	  and	  $24,750	  in	  citation	  levies	  are	  delinquent.	  

	  
With	  sixty	  two	  percent	  (62%)	  of	  all	  Type	  48s	  issued	  citations,	  perhaps	  close	  to	  ten	  percent	  (10%)	  of	  all	  
licensees	  failing	  to	  remit	  required	  monies	  to	  the	  City	  and	  $31,586.38	  in	  fees	  and	  penalties	  not	  yet	  paid,	  
we	  respectfully	  suggest	  the	  City	  contemplate	  the	  following	  changes:	  



Mayor	  Halliday,	  Mayor	  Pro	  Tempore	  Jones,	  and	  Council	  Members	  Peixoto,	  Zermeño,	  Mendall,	  Lamnin	  
and	  Márquez	  
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1. Disclose	  in	  writing	  all	  citations	  with	  sufficient	  detail	  to	  allow	  neighbors	  and	  nearby	  
property	  owners	  to	  obtain	  key	  information.	  	  At	  present,	  there's	  no	  ready	  disclosure	  of	  citations.	  	  
The	  City	  would	  be	  wise	  to	  provide	  key	  details	  here,	  rather	  than	  obligating	  those	  interested	  to	  file	  
a	  Government	  Code	  Section	  6250	  et	  seq.	  request	  with	  the	  City	  Clerk.	  	  Such	  disclosure	  may	  
provide	  support	  for	  staff's	  future	  grading	  or	  report	  card	  system,	  added	  as	  a	  friendly	  amendment	  
to	  the	  motion	  passed	  by	  the	  Council	  on	  November	  12,	  2013.	  

	  
2. Annually	  review	  all	  deemed-‐approved	  alcoholic	  beverage	  retail	  licensees	  issued	  two	  
(2)	  or	  more	  citations.	  We	  are	  encouraged	  by	  the	  staff	  report	  which	  reads,	  in	  part:	  

	  
“Regarding	  the	  four	  [deemed-‐approved]	  establishments	  indicated	  in	  the	  table	  that	  have	  
[each]	  received	  two	  citations,	  HPD	  staff	  has	  and	  will	  continue	  to	  issue	  citations	  and	  work	  
with	  ABC	  to	  have	  ABC	  licenses	  suspended	  or	  revoked.	  	  ABC	  has	  already	  temporarily	  
suspended	  ABC	  licenses	  for	  some	  of	  those	  establishments	  noted	  above	  where	  citations	  
have	  been	  issued.”	  
	  

We	  suggest	  the	  Council	  would	  be	  wise	  to	  review	  such	  HPD	  and	  ABC	  efforts	  in	  further	  detail.	  
	  

3. Confirm	  use,	  if	  any,	  of	  the	  summary	  suspension	  provisions	  set	  forth	  under	  City	  Code	  
§10-‐1.2765.	  	  From	  the	  staff	  report,	  it’s	  not	  clear	  if	  HPD	  invoked	  such	  Code	  provisions	  in	  2014.	  	  
We	  suggest	  the	  Council	  would	  be	  wise	  to	  confirm	  details	  regarding	  implementation,	  if	  any,	  of	  
such	  provisions	  this	  year.	  
	  
4. Obligate	  licensees	  with	  past-‐due	  license	  fees	  or	  citation	  penalties	  to	  pay	  all	  
outstanding	  balances	  prior	  to	  issuance	  of	  a	  renewal	  license.	  	  With	  more	  than	  $31,500	  now	  
owed	  and	  not-‐yet-‐paid	  to	  the	  City,	  licensees	  should	  be	  required	  to	  pay	  all	  outstanding	  balances	  
prior	  to	  license	  renewal.	  

	  
5. Implement	  a	  late	  fee	  and	  interest	  levy	  on	  past	  due	  accounts.	  	  For	  those	  payments	  past	  
due	  by	  thirty	  (30)	  calendar	  days	  or	  more,	  we	  suggest	  the	  City	  charge	  a	  ten	  percent	  (10%)	  late	  fee	  
and	  commence	  an	  interest	  charge	  at	  the	  maximum	  rate	  allowed	  under	  applicable	  law.	  	  Without	  
a	  significant	  penalty	  for	  late	  payment,	  certain	  licensees	  will	  likely	  fail	  to	  pay	  in	  a	  timely	  manner.	  
	  
6. Establish	  a	  summary	  suspension	  hearing	  fee.	  	  Such	  fees	  are	  contemplated	  in	  City	  Code	  
§10-‐1.2765.e(8)	  but,	  at	  present,	  the	  City's	  Master	  Fee	  Schedule,	  attached	  to	  the	  staff	  report,	  
does	  not	  set	  forth	  a	  specific	  amount	  or	  other	  means	  of	  calculation.	  

	  
7. Increase	  the	  following-‐year	  license	  fee	  paid	  by	  those	  issued	  a	  citation	  or	  citations	  by	  
the	  HPD.	  	  At	  present,	  failing	  an	  inspection	  does	  not	  result	  in	  an	  increase	  in	  the	  license	  fee	  paid	  
the	  following	  year.	  	  We	  suggest	  the	  City	  increase	  the	  annual	  fee	  paid	  by	  those	  issued	  a	  citation.	  	  
For	  those	  issued	  one	  (1)	  citation,	  we	  suggest	  the	  fee	  should	  increase	  in	  the	  year	  after	  the	  
citation	  by	  fifty	  percent	  (50%);	  for	  those	  issued	  two	  (2)	  or	  more	  citations,	  we	  suggest	  the	  fee	  
should	  increase	  in	  the	  year	  after	  the	  citation	  by	  one	  hundred	  percent	  (100%).	  

	  



Mayor	  Halliday,	  Mayor	  Pro	  Tempore	  Jones,	  and	  Council	  Members	  Peixoto,	  Zermeño,	  Mendall,	  Lamnin	  
and	  Márquez	  
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8. Increase	  all	  fees	  annually	  by	  the	  rate	  of	  inflation	  or	  some	  other	  supportable	  
calculation.	  	  In	  particular,	  it's	  likely	  wise	  to	  increase	  all	  labor-‐based	  fees,	  such	  as	  this	  one,	  
annually	  to	  reflect	  increases	  in	  the	  City's	  payroll	  and	  benefits	  costs.	  

	  
9. Review	  the	  recent	  changes	  in	  HPD	  reporting	  processes.	  	  In	  particular,	  do	  so	  to	  ensure	  
the	  City	  is	  generating	  data	  of	  use	  not	  only	  to	  the	  HPD	  and	  but	  also	  to	  other	  City	  staff,	  particularly	  
in	  planning	  and	  administration,	  guiding	  future	  enforcement	  efforts.	  	  Earlier,	  we	  were	  
encouraged	  to	  hear	  about	  the	  HPD's	  then-‐planned	  upgrade	  of	  data	  gathering	  and	  analysis	  tools	  
targeted	  for	  early	  2014.	  	  We	  hope	  implementation	  of	  same	  has	  gone	  well	  this	  year.	  

	  
10. Continue	  the	  annual	  review	  of	  these	  alcohol	  regulations,	  with	  the	  next	  hearing	  or	  
work	  session	  scheduled	  late	  next	  year.	  	  Doing	  so,	  we	  suggest,	  is	  wise,	  allowing	  the	  Council	  to	  
revisit	  implementation	  and	  fine-‐tune	  the	  regulations,	  if	  necessary.	  

_____	  
	  
For	  reasons	  outlined	  in	  the	  staff	  report	  and	  my	  prior	  correspondence,	  we	  are	  strongly	  opposed	  to	  
extending	  happy	  hours	  to	  bars	  lacking	  a	  conditional	  use	  permit	  (CUP).	  
	  
As	  you	  know,	  extended	  happy	  hours,	  at	  present,	  apply	  solely	  to	  certain	  licensees,	  not	  to	  all.	  	  In	  
particular,	  the	  City's	  2013-‐enacted	  extension	  targets	  full-‐service	  restaurants,	  some	  of	  which	  earlier	  
argued	  the	  lack	  of	  such	  extension	  was	  negatively	  impacting	  business.	  	  The	  City	  granted	  the	  extension	  
only	  after	  implementation	  over	  a	  trial	  period	  and	  review	  of	  evidence,	  gathered	  and	  analyzed	  by	  the	  
HPD.	  	  Such	  evidence	  apparently	  showed	  no	  increase	  in	  crime	  or	  other	  undesirable	  activity	  as	  a	  result	  of	  
the	  happy	  hour	  extension	  to	  this	  limited	  group.	  
	  
In	  Hayward,	  however,	  certain	  Type	  48s	  have	  historically	  been	  the	  source	  of	  numerous	  complaints	  and	  
troublesome	  activity.	  	  To	  extend	  happy	  hours	  to	  such	  licensees,	  without	  requiring	  a	  CUP,	  would	  almost	  
certainly	  lead	  to	  a	  significant	  increase	  in	  undesirable	  activity.	  
	  
As	  I	  stated	  in	  an	  earlier	  letter	  to	  the	  Council,	  a	  few	  Hayward	  businesses,	  unfortunately,	  appear	  to	  have	  
been	  the	  source	  of	  significant,	  serious	  HPD	  service	  calls.	  	  The	  late	  September	  2012	  Alvarez	  shootings	  
inside,	  outside	  and	  near	  the	  Dirty	  Bird	  Lounge	  at	  29308	  Mission	  Boulevard	  are	  perhaps	  a	  good	  example	  
here.	  	  Significant	  crimes	  linked	  to	  alcohol	  over-‐serving	  and	  over-‐consumption	  impact	  the	  lives	  of	  many	  
beyond	  the	  inebriated	  and,	  unfortunately,	  impact	  the	  financial	  viability	  of	  great	  businesses	  in	  the	  City.	  
	  
Thank	  you	  for	  your	  attention	  to	  the	  foregoing.	  
	  
Sincerely,	  
	  
/s/	  Richard	  C.	  Ersted	  
	  
Cc:	   David	  Rizk,	  Director,	  Development	  Services,	  City	  of	  Hayward	  via	  email	  


