
RICHARD C ERSTED ET AL

VIA EMAIL

September 27 2011

Mayor Sweeney Mayor Pro Tempore Halliday and Council Members Henson Quirk Zermeno Peixoto
Salinas

City of Hayward
777 B Street

Hayward CA 945415007

Re South Hayward BART Mission Boulevard Form Based Code

Subject Table 9

Mayor Council Members

On August 15 2011 and September 13 2011 I wrote to you regarding Table 9 in the above
referenced Form Based Code We sincerely appreciate the comments of the Council at the September
13 2011 public hearing including the following taken from the draft meeting minutes

Council Member Peixoto agreed with Council Member Salinas that the City does not
need the uses that were highlighted in Table 9 along the Mission Boulevard corridor

Council Member Henson concurred with Council Member Salinas suggestion to
reconsider some of the uses listed on Table 9 Standard Function and Use He stated that the

City already has many of the uses which were highlighted in Mr Ersteds letter and that there
was not a need to add those types of uses to the Mission Boulevard corridor

Council Member Zermeno added that Council Member Salinas suggestion to
eliminate certain uses depicted in Table 9 needsto be considered

The staff report for tonightsmeeting generally concurs with the foregoing suggesting i
extending the prohibition to include tobacco stores and 11 prohibiting liquor stores or standalone
alcohol establishments but allowing certain stores that sell alcohol as well as restaurants that do so
Both of these staff suggestions i and ii in the preceding sentence are wise choices we
believe

However the staff report also suggests two 2 further changes

Staff is suggesting that Council reconsider outright prohibiting dancenightclubs due
to the potential that wellmanaged establishments could contribute to the area by encouraging
other desired uses and allow them with a conditional use permit

Because existing and future residents in and around the Code area may desire

massage parlors and because massage parlors are strictly regulated staff is recommending
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that massage parlors unless allowed by right by State law be allowed with a conditional use
permit as previously indicated

We believe both such suggestions are unwise

In particular we believe a conditional use permit CUP process is too low a threshold for
dancenightclub and massage parlor applicants to cross Too much is at stake here letting a single
massage parlor or dancenightclub use with some existing uses one of which lacks a CUP already
present within the Code area drive future development is unwise

We therefore advocate the City of Hayward City prohibit dancenightclub and massage parlor
uses in Zone T4 of the FormBased Code

As Ive noted in other correspondence we believe for each use highlighted in Table 9 in my
August 15 and September 13 letters the burden should be quite high to obtain City approval While a
CUP review may impose some risks to an applicant our experience elsewhere shows the risk may be
more than offset by the potential upside to the applicant Often the submittal requirements for CUP
proposals are relatively insignificant the fees charged are relatively small and the time to compile a
proposal may be relatively short In other words applicants sense the threshold for CUP approval is
relatively low with a likely low cost to compile the application and rather significant benefits associated
with procurement of the CUP applicants charge headfirst

With the South Hayward BARTMission Boulevard Form Based Code the City is encouraging
development or redevelopment to a high standard We hope no massage parlor or
dancenightclub use or uses are sited within the Code area which constrain later redevelopment under
the Code

The staff report for tonightshearing references Measuring the Nightlife Economy published
in Nightclub Bar a trade publication catering to owners and operators of nightclubs and bars a copy
is attached hereto In part the article talks about the conflicts between nightclubs and residential uses

stating as follows

Our biggest issues are noise and noise Jocelyn Kane Deputy Director of the City of
San FranciscosEntertainment Commission quips

People complain to the commission every day Kane says

Good mediation pisses everyone off because they dont completely get their way
Kane concludes

Half of the audience members are bar owners and the other half hate them Ariel
Palitz the owner of Sutra a nightclub in New York City jokes I have to mediate with them all

Preserving nightlife is something dear to Palitz but striking a balance between the two
opposing groups is difficult
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Why spend three 3 years of City staff time to enact a Form Based Code only to allow certain
uses to be sited in the future where such uses may pose a marked risk to future residential
development to the Code standard

And why compete with the Citys downtown where significant work has been invested to foster
standards supportive of nightlife activities Why create another entertainment district in direct

competition with the Citys core

Given the goals of the Form Based Code and the significant staff and Council work underlying
such Code we believe it is unwise for the City to rely on a CUP process here to constrain a use likely in
conflict with highstandard residential development

Sincerely

0011111
Richar rsted

Enclosure

The tensions are very very high its mixed use its residential its commercial
Palitz says emphasis added

We owners thus respectfully request the City do the following

Prohibit alcohol sales with the changes suggested by staff to prohibit liquor stores or
stand alone alcohol establishments but allow certain stores that sell alcohol as well
as restaurants that do so check cashing loans dancenightclubs massage parlors
pawn shops tattoo parlors and tobacco stores in Zone T4 modifying Table 9 of the
Form Based Code to reflect same

Thank you for your consideration of our request
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Club and Bar Operators Flex their Economic Muscle
and Collaborate with the Community

When was the last time you heard a positive media mention about a citys nightlife district Most
function well but are ignored until something bad happens and then the media takes an if it
bleeds it leads approach that sensationalizes violence and crime This paints everyone who runs
a business in the nightlife district as part of the problem though nearly every venue is safe and
well run

Nightlife has a public relations problem As Jim Peters of the Responsible Hospitality Institute RHI
in Santa Cruz Calif explains A lot of people look at nightlife in a negative way because they
construe it as a bunch of young people going out to create havoc

But nightlife is a significant contributor to a citys economy and culture In metros such as San
Francisco Seattle and New York club operators are leveraging their collective economic power to
forge new collaborations involving regulators nightclubs and neighbors The result Theyre
addressing public concerns while emphasizing the value of the nightlife economy

The Other Nine to Five
Heres a curious paradox a hip urban neighborhood draws new residents for its walkability fun
restaurants and bustling nightlife but then those same residents sour on nighttime noise and
occasional violence They grow irate and complain to the authorities Club owners find themselves
visited by the police and Alcoholic Beverage Control

Ariel Palitz the owner of Sutra in New York City casts a sympathetic eye toward those neighbors
Some people say You knew what you were signing up for But you cant always use that
justification People have the right to silence and a quality of life

Peters and RHI are leading the effort to change the image of nightlife as nothing but trouble For
three decades Peters has worked with entertainment districts to help manage what he calls their
nighttime economies RHI supports 30 cities in the US and Canada

Peters begins with a demographic lesson Its important to understand neighbors and what they
value most He lays out four key demographic groups that cities should consider when creating
hospitality zones

Singles Young unattached adults often in their 20s who go out to meet people They want
venues in which they can dance and people watch and they mask their insecurities through
alcohol Definitely an after10pm crowd
Mingles People in their 30s or 40s who like music that is good but not too loud they are there to
socialize Lounges often appeal to members of this group who tend to have more disposable
income

Families Their lives are oriented around raising children If they go out it will be in the early
evening and they probably wontstay long babysitters are expensive
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Jingles from the jingle of money in their pockets Also known as empty nesters these are older
adults whove downsized by moving into the city They have zero tolerance for latenight street or
club noise theyre home before 10 pm

The problem is that the economic contribution of nightlife hasnt been well stated other than in the
New York Nightlife Associationsreport The 9 Billion Economic Impact of the Nightlife Industry on
New York City see The City That Never Sleeps Thus its positive economic effect is easy to
overlook especially by people who dont participate in nightlife Peters stresses that cities should
rebrand entertainment districts which the public often considers solely nightclubs and bars into
hospitality zones that emphasize social activity The more you can shift the activity away from
drinking establishments to social establishments you can neutralize some of the resistance to
more dining and entertainment venues he says

When working with a city RHI leads a latenight tour for policymakers to see what happens at
closing time and then evaluates how well theyre doing The role of the community is to make
these districts safe for people of different generations Peters explains These can be vibrant
areas where they can enjoy themselves

Heres a look at how nightlife government and community groups are coming to the table in three
cities

San Francisco Listens

San Francisco is the only US city that has an Entertainment Commission created in 2003 Its
charter is to regulate nightlife without impinging on neighbors thus creating a healthy balance
between the two The city is unique It is geographically small only 49 square miles but densely
populated There is no entertainment district in which to concentrate nightclubs In fact every part
of the city has a large residential component

Our nightlife economy is really important to San Francisco says Jocelyn Kane the commissions
deputy director The city is a destination people drive in from around the Bay Area to party
which is good for the citys economy she explains

But with so many people in such a small area there is frequent intergenerational conflict in
neighborhoods with buzzing nightlife like the Mission District Kane says Our biggest issues are
noise and noise she quips With innovations in technology many clubs employ extensive
soundproofing to keep music contained within four walls but noise is still a problem when patrons
go outside to smoke or when paters sometimes challenge the authorities

People complain to the commission every day Kane says and so she must call each reported
venue I say Can we figure out whats changed and how we can fix it The commission brings
neighbors and nightclub operators together directly to mediate leaving out the police and ABC
Its not about punishing people its about fixing the problem We run on the principle of being a
good neighbor

Good mediation pisses everyone off because they dont completely get their way Kane
concludes And maybe thats good because in a real community everyone has to compromise in
order to live together

The City That Never Sleeps
Long known as the city that defines American nightlife New York has experienced an increase in
residential development that may undermine that claim to fame Were a few steps behind in the
preservation of our own nighttime culture We have to act really fast to turn the tide and make
some common sense out of it says Rob Bookman the counsel to the New York Nightlife
Association of rising tensions between city residents and nightlife operators Its getting too
personal between people

Six years ago NYNA conducted an economic impact study that measured New York nightlifes
economic impact at more than 9 billion with 65 million admissions per year more than

Broadway museums and sporting events combined We dwarf that but as usual nightlife is
ignored Bookman complains The best thing we can show is that were good business operators
not fly by night

The organization has worked to improve relations with local government NYNA is a savvy lobbyist
reminding politicians of the jobs and economic opportunities nightlife creates It ensures city hall
doesntjust rubberstamp community boards and it collaboratively produces a Best Practices guide
with the citys police department

NYNA also is activating the owners and employees of nightlife venues through the New York
Nightlife Preservation Community which formed last summer The group communicates to
Preservationists about pro and antinightlife politicians candidates and legislation prompting
those involved in the industry to get involved in the process

SutrasPalitz is a member of the East Village community board She sits on the front line between
nightlife and neighborhood as a mediator Half of the audience members are bar owners and the
other half hate them Palitz jokes I have to mediate with them all

Preserving nightlife is something dear to Palitz but striking a balance between the two opposing
groups is difficult

Its a delicate situation to preserve nightlife and a nighttime economy People are so aggressive
and naive in their positions No more nightclubs Too many nightclubs Shut them down Or This
is New York if you cant take it get out

Palitz listens to specific community concerns and after all is said and done they reach a solution
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nine times out of 10 she says People still have to live with each other We want to reach to some
mediated conclusion Palitz says The tensions are very very high its mixed use its residential
its commercial

Like Bookman Palitz would like New York to develop a single neutral office to deal with nighttime
economy issues A lot more respect and appreciation needs to be afforded to us so we can
preserve the good name of our bad city she says A little bad is good

Nighttime in Seattle
Several years ago Seattle introduced new club regulations without community input It created a
horrible tension between businesses and the city says James Keblas director of SeattlesOffice
of Film and Music which supports entertainment development in the city including nightlife
venues Three years ago if you asked me about this Id say we dont have a solution But since
this mess weve decided new regulatory systems arent for Seattle We work with clubs with the
assumption that they want to do good and they are positive contributors to the city

Seattlesfirst option was to crack down on nightclubs but now the city has developed a policy of
assistance first and enforcement second The city has taken steps in helping club owners navigate
the regulatory process creating a Nightlife Handbook posted to the citysweb site
wwwseattleaovfilmandmusic click on Nightlife Technical Assistance This includes every regulatory
requirement to open a club or hold an event Keblas office also hired a nightclub liaison to assist
with events

Additionally the city of Seattle addresses issues before they become problems Its enforcement
team meets monthly to tackle complaints and takes what Keblas calls a surgical approach
Everything isnt a nail that needs a hammer he explains The result of that is weve built a really
good relationship between the clubs and the city and were a cultural destination for young
people

To help maintain its cultural status and popularity Seattle has taken a creative approach to
promote responsible club behavior The city will grant exemption from its 5 percent admissions tax
for clubs that operate under certain conditions such as hiring more live musicians This is a
business incentive to create the kind of atmosphere we want in our neighborhoods Keblas says

Nightlife has even become an election issue in Seattle with nightclubs rallying against the
incumbent city attorney because of a propensity toward heavyhanded enforcement The nightclub
issue was at the forefront of this race Pete Holmes the challenger candidate backed by bar and
nightclub owners in the community won by a landslide Other mayoral candidates stepped up to
reinforce how the nighttime economy contributes to Seattlessuccess

Its dependent on nightlife to demonstrate the value that it brings to a city both to the economy and
to the culture The more we can get people to think outside of just drinking the better off well all
be because its more likely you can appeal to a broader range of potential customers RHIs
Peters concludes

Community cooperation can be a positive experience that allows for a healthy nightlife economy
And these days clubs bars and restaurants and the municipalities where they operate need to
collaborate for the common good NCB

Points to Ponder

RHI lays out six core trends and elements to consider when developing a hospitality district
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