
MILLER STARR
RE GALIA

1331 N. California Blvd .
Fifth Floor
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May 3, 2011

VIA E-MAIL MIRI AM.LENS@HAYWARD-CA. GOV

Miriam Lens
City Clerk, City of Hayward
City of Hayward
city Hall
777 B Street, Second Floor
Hayward, CA 94541

Susan Elwell . Ass ista nt to Krishna O. Lawson
amanda .llden@mllrlellal.com
92594 ' 3290

Re: Item No. 10; Cons ideration of Emergency Interim Morato rium Ordinance
Rega rding Supermarkets

Dear Ms. Lens:

Atta ched please find letters from Miller Starr Regal ia and Hayward 880, LLC
regard ing the above-referenced agenda item. Please assure that the Mayor and
City Council members have copies of this material. Miller Starr Rega lia will bring
additio nal copies to the meeting .

Very truly yours,

MILLER STARR REGALIA

~Uw--tK
Susan Elwell, Assistant to Kristina D. Lawson
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HAYWARD 880, L.LC.
1002 T OWER BUI LDIN G
1809 SEVt.NTH AVENUE

SEATTLE, VVA 98101

May 3,2011

Mayor Michael Sweeney and
Members of the City Council
City of Hayward
City Hall
777 B Street, Second Floor
Hayward, CA 94541

Re: Item No. 10; Consideration of Emergency Interim Moratorium
Ordinance Regarding Supermarkets

Honorable Mayor Sweeney and Membe rs of the City Council:

As a representative of the owner of the five-acre center at 2480 Whipple Road, I want to, once
again, slate our strong opposition to the adoption of the proposed emergency ordinance. We
submitted a letter last week on this matter and our attorneys are submitting corres pondence that
addresses the appropria te legal issues. They have advised us that because of our position as a
shopping center with a valid, existing use permit, the emergency ordinance cannot legally be
applied to prohibit the proposed fu ll-service grocery use for which we have sought a building
permit for the old Circuit City building. That use permit was issued in 2004 after exhaustive
environmental review and remains in full force and effect .

My purpose in writing you is to point out the very apparent practical and equitable arguments
aga inst the City becoming involved in limiting economi c competition between various centers.
We have always worked to further not on ly our best interests but also the best interests of the
City and its residents. The proposed emergency ordinance appears to be an anti-competitive
device meant solely to effect a limitation on the number of groce ry outlets available to the City's
residen ts. While we are unable to identify the specific user for this center, we have forth rightly
indicated that this will be a fu lt-servtce grocery store with delicatessen and other features of a
high-end supermarket. We urge you not to adopt the emergency ordinance and to consider the
following :

1. This Tenant is Essential to a Revitalization of This Center: In 2008, the assessed value
of the center was 16.6 million dollars. Since then the County Assessor has reassessed the
property at 6.7 million dollars. The cause of this plummet in value is the recession and,
specifically, the bankruptcy of Circuit City (after the loss of our anchor tenant, Circuit City, and
four additional shop tenants, occupancy of the center stands as 23%). Our lender has been
cooperative with us but the center runs at an enormous monthly cash flow deficit. In this highly
competitive retail market we have been unable to locate a replacement tenant until entering into
a deal last year with a futl-service groce ry company for which we sought a building permit in
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March. To our disappointment, the apparent resu lt of this application was a notice late last
Monday afternoon of the cons ideration by the Council of the emergency ordinance 24 hours
later.

This tenant presents the best and last chance to salvage and keep afloat this center.
For the City to step in and prohibit this proposed use is unconscionable and, our attorneys
advise us, illegal.

2. The Alleged Health and Safety Reasons Supporting the Emergency Ordinance are Non­
Existent: Traffic for this center was fully and completely analyzed in 2004 and the actual traffic
situation now is probably better than that when the permit was issued. Our brokers advise us
that they have done an inventory of ava ilable sites within the City of 20,000 square feet or more
(the area necessary for a full-service grocery) and there exists few, if any, alternative sites. The
staff report indica tes that supermarkets pose significant public safety issues and require an
inordinate allocation of police resources. In actuality, the vacant and run-down status of the
center now constitutes much more of an attraction for illegal activity and we urge that you seek
advice from your Police Department as to whether they would rather deal with a functioning and
economically viable center with a supermarket or the current run-down and semi -abandoned
center. We think the answer is obvious.

3. Conclusion: The propo sed emergency ordinance is unnecessary, non-eompetitive and
enormously destructive of the economic wellbeing of the City. The impacts of various use in our
center have been fully analyzed and mitigated pursuant to the use permit approvals. The City's
Economic Development Committee has urged the establishment of a full·service grocery use in
the area of the center and our proposal , solicited and developed in accordance with the City's
enunciated goals and policies, fully satisfies and fulfills that desire. We urge you to not adopt
the emergency ordinance.

cc: City Manager
Planning Director
City Attorney
Kristina D.lawson
Wilson F. Wendt



1. The benefits ofpennitting a new full-service grocery store in this location :

a. provides a much needed service for the residents of south Hayward;
b. revita lizes the shopping center and will attract new tenants in the vacant shop spaces;
c. increases property tax revenues through higher property assessments;
d. generates new sales tax revenues;
e. generates new building permit fees;
f. creates over 100 new jobs in the city;
g. allows the struggling businesses in the shopping center to stay in business;
h. reduces potential for crime in the neighborhood

2. The adve rse impacts of denying a permit for a new full-service grocery store:

a. additiona l businesses in the shopping center will fail and will result in a loss ofjobs;
b. shopp ing center will remain an eye sore for many more years;
c. shopping center will continue to be a place for gangs to congregate and engage in criminal
activities, and for dumping of trash and abandoned vehicles;
d. lost sales tax revenues;
e. lost property tax revenues (tax assessment went from S16.6 million in 2009 to $6.6 million in
2011);
f. Haywa rd will be viewed as a city unfriendly to business - new businesses and real estate
deve lopers will be reluctant to make investments in the city.




