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DATE: October 19, 2010 
 
TO: Mayor and City Council 
 
FROM: Director of Development Services 
 Chief of Police 
 
SUBJECT: Revisions to Smoking Pollution Control Ordinance 
 
 
RECOMMENDATION 
 
That the City Council reads this staff report and introduces the attached ordinance (Attachment I) 
that would entail removing Section 5-6.05 from the City’s Smoking Pollution Control Ordinance, in 
an effort to reduce confusion over the Ordinance provisions and assist the Hayward Police 
Department with enforcement of the Ordinance.     
 
BACKGROUND 
 
The City Council adopted a new Smoking Pollution Control Ordinance1 (Ordinance) on May 27, 
2008.  The premise for such action related to the desire of the Council to protect the health and 
well-being of the general public by reducing health impacts associated with second-hand smoke, 
especially on children.  The staff report associated with that action provides additional 
background information and may be found at the City’s web site2.  
 
In summary, the Ordinance: 
 

1. Established a reasonable smoking distance of at least twenty feet outside any enclosed 
public place where smoking is prohibited, including public sidewalks and streets, as well 
as private residences used as child care or health care facilities; 

2. Prohibited smoking in all facilities, areas, and vehicles owned, leased, operated or 
controlled by the City of Hayward or the Hayward Redevelopment Agency; 

3. Prohibited smoking in public places and certain other areas whether enclosed or 
unenclosed, including privately-owned parking lots open to the public, public transit 
boarding and waiting areas, elevators and restrooms, service lines, retail stores, sites of 
public events, enclosed common areas of hotels and motels and 35% of rented rooms, 
enclosed and unenclosed areas of restaurants, dining areas and bars, any facility used 

                                                 
1 Ordinance 08-11, regulations available at: http://www.hayward-ca.gov/municipal/HMCWEB/SmokingPollutionControl.pdf  
2 http://www.hayward-ca.gov/citygov/meetings/cca/rp/2008/rp052008-11.pdf.   
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primarily for exhibits and performances, every room, chamber, and meeting place used 
for public assembly, and all sports arenas and recreational park and playground areas. 

 
Based on concerns from a few restaurant operators and others indicating the Ordinance negatively 
impacts their businesses, particularly during the past two years during the economic recession, staff 
brought a work session item to Council for discussion on September 28, 20103.  Staff had 
suggestion in the work session staff report that clarifying revisions be made to the Ordinance that 
would assist Police Department officers in enforcing the Ordinance.  In response to concerns that 
the Ordinance may be negatively impacting downtown restaurants, staff had also suggested that 
smoking be allowed via a permit up to twelve times per year in unclosed areas at restaurants and 
bars, subject to certain criteria.  Council members had varying reactions to the identified policy 
issues and staff’s recommendation, as reflected in the attached meeting minutes (Attachment II).  
Most Council members seemed to support retaining the basic purposes of the Ordinance to reduce 
impacts associated with second-hand smoke, and some Council members expressed a desire to 
assist some of the local merchants by relaxing the Ordinance provisions.  
 
DISCUSSION 
 
Policy Decisions 
 
There are two competing and conflicting viewpoints in regards to potential Ordinance changes that 
would relax provisions: 
 

1. In Opposition to Changes: Hayward’s ban on smoking in the Downtown has had an 
extremely beneficial effect on B Street and other areas in terms of improved cleanliness 
and mitigating the negative effects of secondhand smoke. The City took a bold and 
courageous step in enacting the Ordinance. Any amendments such as those being 
proposed by a few Downtown restaurateurs will weaken the Ordinance and perhaps start 
continued erosion such that the City will lose what it has gained. This would undermine 
one of the main purposes of the Ordinance in minimizing exposure to the impacts of 
smoke, since some of the second-hand smoke from such areas would most likely impact 
folks along public sidewalks, parking lots, etc.  Also, opinions have been expressed that 
such businesses should offer other amenities to attract customers, including quality menu 
items at affordable prices, an overall pleasant dining experience with high quality service, 
etc.  
 
The City cannot amend an ordinance to satisfy one business. Therefore, anything done here 
in response to the request will have to apply to other similarly situated businesses if they are 
able to meet the conditions. Again, the No Smoking Ordinance will be weakened and 
perhaps lost. 
 

2. In Support of Changes: Enforcement of the Ordinance in the Downtown makes it a less 
desirable location for those patrons given citations for smoking on their way to or from 
restaurants.  In addition, restaurant patrons have expressed concern over their safety if they 

                                                 
3 http://www.hayward-ca.gov/citygov/meetings/cca/rp/2010/rp092810-02.pdf  



weretosmokeinlessvisibleareasaroundtheDowntownRestaurantpatronshave
suggestedthatcitiessuchasOaklandthatdonothavesmokingordinancesaremoreinviting
environmentsfordiningandentertainment

AccordingtosomerestaurantoperatorsintheDowntownpatronsdesiringtosmokehave
beenknowntoleaverestaurantstosmokeintheircarandorparkinglotsOperators
indicatethatpatronswholeavediningestablishmentsdontalwaysreturnwhichrepresents
apotentiallossofbusinessInadditionthereisalsoaconcernthatsomepatronsgototheir
carstosmokeandwhiletheremayconsumeadditionalalcoholmakingitmoredifficultfor
bartendingstafftomonitoralcoholconsumptionandnotoverservetoaspecificcustomer

Thesecompetingviewpointsareoftenexpressedbythesamepersonindicatingthatthereisnoeasy
answertomaintainingthebanonsmokingandretainingtheOrdinancepurposeswhile
simultaneouslydoingwhattheCitycantosupportitsbusinessesparticularlyintheDowntown

RecommendedAmendmenttotheOrdinance

BecausesufficientevidencehasnotbeenpresentedtosupportthepositionthattheCitysOrdinance
hasnegativelyimpactedsalesinrestaurantsandbarsversustheimpactsofthedepressed
economybecausethemajorityoftheCityCouncildidnotclearlyindicatesupportatthe
September28worksessiontoamendtheOrdinancetoallowforgreateropportunitiestosmokeand
becauseofthenearlyimpossiblechallengeineliminatingorminimizingsecondhandsmoke
impactsstaffisrecommendingthattheOrdinancebeamendedonlytoclarifyexistingregulations
asdescribedbelowThisminorclarifyingchangewouldnotchangethecurrentOrdinance
restrictionsthatpreventanybusinessfromallowingsmokinganywhereonthepremisesthatis
accessedbythepublic

ThePoliceDepartmentstaffresponsibleforenforcingtheOrdinanceisaskingforanimmediate
changetotheOrdinanceandisrecommendingdeletionofthefollowingsectionoftheOrdinance
whichisreflectedinAttachmentI

5605REASONABLESMOKINGDISTANCEREQUIRED20FEET
aSmokingshalloccuratareasonabledistanceofatleast20feetoutsideanyenclosed

areawheresmokingisprohibitedtoensurethatsmokedoesnotenterthearea
throughentranceswindowsventilationsystemsoranyothermeanstoensurethat
thoseindoorsandthoseenteringorleavingthebuildingarenotinvoluntarily
exposedtosecondhandtobaccosmoke

bTheprohibitioninsubsectionashallnotapplytoareasofprivatepropertythatare
notpartofpublicplaceplaygroundrecreationalareaorservicearea

PoliceDepartmentstaffindicatesthatthissectionisdifficulttoregulateandcausesalotof
misunderstandingbythepublicTheconfusionoccursbecausetherearemanyplaceswhere
smokingwouldbeallowedtwentyfeetawayfromanareaexceptthattheOrdinancedefineseven
privateparkinglotsaspublicareasandbecausemostbusinessesarewithintwentyfeetofpublic
propertysuchassidewalkswheresmokingisclearlyprohibitedbytheOrdinance
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OnecommonexampleofthepublicsmisunderstandingoftheOrdinanceinvolvesprivatelyowned
parkinglotsthataremadeavailablebybusinessesfortheircustomersSincethepubliccanusethe
parkinglotitisapublicplacewithinthemeaningoftheOrdinanceandsmokingisnotpermitted
anywhereinthelotHoweverbasedoninputfromthepublicmanymembersofthepublicassume
thattheycansmokeinacustomerparkinglotprovidedtheydosoatadistanceofatleasttwenty
feetfromalldoorsandwindows

DeletionofthissectionoftheOrdinancewouldnotexpandinanyappreciablewaytheareasinthe
CitywheresmokingisalreadyprohibitednorwoulditbemorerestrictiveItdoesrelievesome
ambiguityandlessenstheopportunityformisinterpretation

AlternativeAmendmentstotheOrdinance

BecausetherewasnotclearconsensusfromCityCouncilattheSeptember28worksessionand
someCouncilmembersexpressedadesiretoassistbusinessesduringthesedifficulteconomic
timesstaffhaspreparedanalternativeapproachforCouncilsconsiderationSuchoptionwould
allowforlimitedexpandedopportunitiesforsmokingduringthenexttwoyearsthroughtheendof
calendaryear2012Atthattimewhenmostpredictionsindicatetheeconomyshouldbestronger
theOrdinancecouldbeamendedtoallowforsuchadditionalsmokingopportunitiestobe
permanentextendedamendedoreliminated

IfCouncilisconsideringtheoptionoffurtheramendingtheOrdinancetotrytominimizeimpacts
ofsecondhandsmoketoensurefulldisclosureandnoticingandtobefairtoallsuchbusinesses
versusjustDowntownmerchantsstaffisrecommendingthatsuchopportunitiesbelimitedto
restaurantsandbarsthroughouttheCityandthatcertaincriteriabemetasoutlinedbelow

1AsmokingpermitfomthePoliceDepartmentberequiredalongwithan
administrationfeesetbyresolutiontoprocesssuchpermitswhichwouldexpireon
December312012

2Thedesignatedsmokingareashallbeunenclosedandfullysecuredandproperly
identifiedasanareawheresmokingispermitted

3Accesstothedesignatedareashallbefromwithintheestablishmentandaccessfroma
sidewalkorpublicrightofwayshallbeprohibited

4Doorsleadingintooroutofthedesignatedsmokingareashallbeclosedatalltimes
exceptforingresstooregressfromthedesignatedareaToprecludesmokefrom
enteringintotheestablishmentfromthedesignatedsmokingareawhenthedooropens
andclosesforingressegresssomeformofventilationsystemincludingfansorventing
mustbeutilized

5Neitherfoodnorbeveragesshallbeservedinthesecuredareanorshallanywaitstaff
berequiredaspartoftheiremploymenttoservicetheproposedsmokingareaduring
thehoursitisopentopatrons

6TheHaywardPoliceChieforhisherdesigneeshallapprovetheareaasmeetingall
requirementsbeforesmokingisallowed

7Residentialandcommercialneighborsimmediatelyadjacenttotheproposedoutdoor
smokingareaarenotifiedandagreeinwritingtotheproposedareaandhoursof
operation
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SCHEDULE

8NoconsistentcomplaintsofsecondhandsmokearefiledwiththeCitybypedestrianson
anysidewalkparkinglotorotherpublicareaimmediatelyadjacenttotheproposed
smokingareafromwaitstafforfromrestaurantbarpatrons

9TheHaywardPoliceChieforhisherdesigneereservestherighttorevokethepermit
atanytimeifheshebelievestheSmokingPollutionControlOrdinanceisbeing
negativelyimpactedorinotherwaysrenderedineffectiveorsignificantlyweakenedas
toitsoriginalintentorifcomplaintsbecomenumerousandorcannotbeaddressedby
theowneroperator

ECONOMICIMPACT

StaffhasnotdoneafullimpactanalysisHoweverasanexamplesincethepassageofthe
OrdinanceBijouRestauranthasindicateditssaleshavedroppedfrom6000pernightto3000to
4000pernightTheyattributethisreductioninrevenuesinparttothepassageoftheOrdinance
forthereasonsdescribedaboveSincepassageoftheOrdinanceBijounolongerpromotesits
CigarSocialswherepatronssampledcigarsandpairedcigarswithsignaturealcoholAccordingto
BijousoperatorsthecancellationofitsCigarSocialsrepresentsalossofrevenuesfrom2500to
3000perevent

FISCALIMPACT

NodirectsubstantialimpactstotheGeneralFundexistthoughsomeminimalimpactsrelatedto
lossofsalestaxrevenueduetoclientschoosingnottofrequentbusinessesmaybeoccurring

IfCouncilagreeswithstaffsrecommendationandintroducestheattachedordinanceAttachment
ItheordinancewillbepresentedtoCouncilonOctober26foradoptionandeliminationof
Section5605oftheSmokingPollutionControlOrdinancewouldbeeffective30daysafterwards

IfCouncilselectsthealternativeapproachoutlinedbystaffstaffwillreturntoCouncilinthenear
futurewithanordinanceforconsiderationalongwithresolutionsrelatedtoestablishingaSmoking
PermitprocessingadministrationfeeanddeterminationregardingconsistencywiththeCalifornia
EnvironmentalQualityActassociatedwithsuchaction

PreparedbyDavidRizkDevelopmentServicesDirector

Approvedby

FranDavidCityManager

Attachments
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AttachmentI DraftOrdinance

AttachmentII September282010CityCouncilMeetingMinutes
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FOLLOWS

ORDINANCENO

ORDINANCEAMENDINGCHAPTER5ARTICLE6OFTHE
HAYWARDMUNICIPALCODETODELETESECTION5605

REGARDINGTHEUSEOFTOBACCOPRODUCTSINOR

AROUNDPUBLICPLACESINTHECITYOFHAYWARD

ATTACHMENTI

THECITYCOUNCILOFTHECITYOFHAYWARDDOESORDAINAS

Section1Section5605ofChapter5Article6oftheHaywardMunicipalCodeis
herebydeleted

Section2SeveranceShouldanypartofthisordinancebedeclaredbyafinaldecision
byacourtortribunalofcompetentjurisdictiontobeunconstitutionalinvalidorbeyondthe
authorityoftheCitysuchdecisionshallnotaffectthevalidityoftheremainderofthisordinance
whichshallcontinueinfullforceandeffectprovidedthattheremainderoftheordinanceabsent
theunexcisedportioncanbereasonablyinterpretedtogiveeffecttotheintentionsoftheCity
Council

Section3InaccordancewiththeprovisionsofSection620oftheCityCharterthis
ordinanceshallbecomeeffective30daysuponadoption

INTRODUCEDataregularmeetingoftheCityCounciloftheCityofHaywardheldthe

dayof 2010byCouncilMember

ADOPTEDataregularmeetingoftheCityCounciloftheCityofHaywardheldthe

dayof 2010bythefollowingvotesofmembersofsaidCityCouncil

AYES COUNCILMEMBERS

MAYOR

NOES COUNCILMEMBERS

ABSTAIN COUNCILMEMBERS



ABSENT COUNCILMEMBERS

APPROVEDASTOFORM

CityAttorneyoftheCityofHayward

APPROVED

DATE

ATTEST

ATTACHMENTI

MayoroftheCityofHayward

CityClerkoftheCityofHayward

Page2ofOrdinanceNo10



JOfHAy1 ATTACHMENT II

11 MINUTESOFTHECITYCOUNCILMEETINGF
THECITYOFHAYWARD

CityCouncilChambers
777BStreetHaywardCA94541

C9CIFOR0 TuesdaySeptember282010700pm

MEETING

ThemeetingoftheCityCouncilwascalledtoorderbyMayorSweeneyat700pmfollowedby
thePledgeofAllegianceledbyCouncilMemberHalliday

ROLLCALL

Present COUNCILMEMBERSZermefioQuirkHallidayPeixotoSalinas
Henson

MAYORSweeney
Absent COUNCILMEMBERNone

CLOSEDSESSIONANNOUNCEMENT

CityAttorneyLawsonindicatedthatafterthepostingoftheagendatheCityAttorneysoffice
receivedinformationaboutpendinglitigationTherewasamotionbyCouncilMemberZermefio
secondedbyCouncilMemberHensonandunanimouslyapprovedtoaddtotheclosedsessionan
itemrelatedtothependinglitigationregardingCityofHaywardvCaliforniaStateEastBay
TrusteeMrLawsonalsoreportedthatCouncilmetwithLegalCounselpursuanttoGovernment
Code549569regardingAnticipatedCaseOneCaseMrLawsonnotedthatCouncilMember
HallidaymovedsecondedbyCouncilMemberHensonandunanimouslyapprovedtosettlethe
claimrelatedtothecaseofMrGonzales

PUBLICCOMMENTS

MsElizabethGonzalesScrippsStreetresidentspokeabouttheproposedganginjunctionShe
worksforCOREwhichisanorganizationthatworkswithyouthrelatedagenciesAlthoughshe
supportstheinjunctionshewasconcernedthattheinjunctionmightworsengangviolenceby
causinggangmemberstoretaliateagainstitShebelievedthatanyactionregardinganinjunction
againstgangviolenceshouldalsoinvolvethecommunityworkwiththelocalpolicedepartment
andothersurroundinglawenforcementagenciesandincludeaceasefire

MrSergioSaenzFlossmoorStreetresidentagreedwithaganginjunctionbutdidnotsupportit
asastandalonetoolMrSaenzstatedthataninjunctionshouldbecombinedwithothertoolsand
servicesthatwouldpreventindividualsfromgettinginvolvedwithgangsHeaskedwhat
Councilsvisionwasregardingtheinjunctionandwhetherthegoalwastogoafterthehardest
offendersortoeradicateallgangs

MrJesseGarrettCommunityPreventionofAlcoholRelatedProblemsCOMMPRE
PreventionSpecialistopposedtherevisionstotheoutdoorsmokingordinanceMrGarrettstated
thatalthoughtheminimumdistancerequirementsmighthavebeenmetbyBijouRestaurantthere
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isasportinggoodsstorewhosemainentranceisdirectlyadjacenttothesmokingareaandmaybe
impactedbythesmokeHesuggestedthatCouncilrevisitthe2008Ordinanceandexaminethe
languageandtheoriginalintentoftheordinanceHereferencedalettersubmittedtoCouncilby
JesusArmaswhorepresentsBijouRestaurant

MrPhillipChanpartnerownerofBijouRestaurantandBaronBStreetthankedCounciland
agreedwithhavinganordinancethatwouldpermitcustomerstosmokeoutdoorsinadesignated
sectionHestatedthathisemployeeswouldnotberequiredtoservepatronsinthesmoking
sectionHealsoexpressedthatthesmokingordinancewouldcontributetothelocalviabilityof
businessesbecauseofthepossibilityofattractingmorepeopleandturningthedowntownareainto
moreofadestination

MrJohnJohnsonHillAvenueresidentandDirectorofanonprofitorganizationcalled
EmpowermentThroughTrainingandEducationmentionedthatthereislackofoutletsforkids
suchasskateparksoryouthcentersMrJohnsonexplainedthatheconductsoutreachworkby
providinginformationtothecommunityregardingdomesticviolenceandreferrals

MsSendaRiosMontgomeryStreetresidentandTennysonHighSchoolCounselorprovided
inputabouttheinjunctionandstatedthattheinjunctionalonedoesnotaddresstheproblemand
insteadamultifacetedapproachshouldbesought

MrDougLigibelGrandTerraceresidentthankedMayorSweeneyCouncilMembersZermefio
andHallidayforparticipatingattheCleanUpeventonSaturdayMrLigibelprovidedtheMayor
withareportrelatedtoreducingviolenceinHaywardHealsostatedthatheisinfavorofthe
injunctionHecitedtheOaklandPoliceDepartmentscommunitybasedviolenceprevention
programforwhichtheyreceivedfundingandstatedtheneedforprogramssuchasthisin
HaywardMrLigibelnotedthathesubmittedapublicrecordsrequesttotheCityregarding
MeasureAitsgeneratedrevenueandthepercentagedesignatedtotheHaywardPolice
Department

CouncilMemberHallidayreferredtoarecentHaywardUnifiedSchoolDistrictHUSDBoard
meetingheldintheCouncilChambersnotingthatthebehaviorduringthemeetingwasnot
acceptableMsHallidaysuggestedthatstaffpreparearesolutionregardingtheproperuseofthe
CouncilChambersandtheexpectedconductduringsuchmeetingsShesuggestedthatifthe
behavioraspreviouslyexhibitedatthemeetingsdoesnotimprovetheCityshouldconsider
whetherornotHUSDboardmembersshouldusetheChambersinthefuture

MayorSweeneynotedthatthenewAssistantCityManagerKellyMorariuwasinattendanceat
themeeting

WORKSESSION60MinuteLimit

1UpdateontheDevelopmentoftheGangInvestigationUnitandGangInjunctionProgram

PoliceChiefAceintroducedthereportandthenintroducedPoliceInspectorJohnLagewhogavea
presentationontheDevelopmentofGangInvestigationUnitandGangInjunctionProgram

2
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ATTACHMENTII
MINUTESOFTHECITYCOUNCILMEETINGOF
THECITYOFHAYWARD

CityCouncilChambers
77713StreetHaywardCA94541
TuesdaySeptember282010700pm

CouncilMemberPeixotoindicatedthatoneofthecommonmisunderstandingsofthegang
injunctionisthatsomemembersofthepublicviewtheinjunctionasgivingthepolicedepartment
theauthoritytobeindiscriminatewhenmakingarrestsandalsoopensthedoorsforracialprofiling
MrPeixotoaskedInspectorLagetoelaborateonwhatmechanismsthepolicedepartmenthasin
placetoensurethatwhenanarrestismadeitisindeedagangmemberandnotjustanindividual
whomightresembleagangmemberInspectorLagerespondedthatthePoliceDepartmentis
workinginconjunctionwiththeCityAttorneysOfficetodevelopaninjunctionwhichwould
containveryspecificlanguage

CouncilMemberPeixotoaskedifaganginjunctionprogramwouldexpeditetheprosecutionof
gangmembersInspectorLagestatedthattheDistrictAttorneydealswithcriminalprosecutionsand
usuallyganginjunctionsaretreatedascivilmatters

CouncilMemberPeixotomadereferencetotheCityofOaklandsInjunctionProgramcontaining
anoptoutcomponentwhichwouldallowgangmemberswhoceasedtoengageingangactivitythe
abilitytocomeofftheganginjunctionInresponsetoMrPeixotosquestionwhethertherewere
similarplansforHaywardInspectorLageconfirmedthatHaywardsganginjunctionwouldalso
containanoptoutclauseInresponsetoCouncilMemberPeixotosinquiryrelatedtoprobable
alternativesinadditiontotheganginjunctionMrLagementionedpreventionandintervention
effortsMrPeixotoaffirmedthathewassupportiveofthecurfewsthatwouldbesetbythegang
injunction

CouncilMemberHensonstatedthatasthepersonwhoaskedtheCounciltobringforwardand
considerthisganginjunctionhewaspleasedwiththePoliceDepartmentsworkMrHenson
requestedthatInspectorLagereviewtheprocessofwhatoccursaftersomeonehasbeenidentified
asagangmemberandthecourthasapprovedaninjunctionMrLageexplainedtheprocessand
indicatedthatthereisareviewprocessinplacetoensurethatindividualsareproperlyidentifiedas
enjoinedmembersinsteadofrelyingononepersonsopinion

CouncilMemberHensonmentionedthatganginjunctionsareonetoolinaddressingtheissuesof
gangviolenceMrHensonconcededthatthereareissuessurroundingtheinjunctionnamelythat
thepublicandtheschoolsystemneedtobeengagedHeaddedthatactivityalternativesforyoung
peopleneedtobeinplaceandparentsneedtobeinvolvedaswellHesharedaUCIrvine
publicationwhichdemonstratedtheeffectivenessofinjunctionswhentheyareusedjointlywith
communitytools

CouncilMemberSalinasthankedInspectorLageforthepresentationandnotedthatheattendeda
workshopattheLeagueofCaliforniaCitiesConferencewhereacasestudywasusedasan
exampleofaganginjunctionsuccessstoryHestatedthatoneofthepositivequalitiesofthe
programwasthatthecommunitycametogetherandaffirmedtheneedtodealwithgangsandthat
theconsequencesforthosewhogotcaughtupingangactivitieswereclearlydefinedMrSalinas



saidthatoperatingsuchaprograminHaywardisfeasiblebecauseofHaywardsresourcesa
universityacommunitycollegeagoodPolicedepartmentandexistingservicesforyouthteens
youngadultsCouncilMemberSalinasdescribedacurfewsweepsprogramoperatedbytheCityof
SanDiegowherekidswhogotcaughtviolatingthecurfewweretakentoacenterforintervention
wheretheywouldfindCityCouncilMembersclergymenpoliceofficerseducatorsandsocial
workersMrSalinasspokeabouttheshorttermandlongtermgainsofganginjunctionsand
indicatedthattheshorttermgoalsweremuchmorevisibleassuccessstorieswhereasthelongterm
goalsappearedtobeaproblem

CouncilMemberHallidaythankedPolicestafffortheworkdoneontheganginjunctionproject
MsHallidayexpressedsupportfortheinjunctionandsheacknowledgedthatclearlythereare
examplesofithavingworkedinothercitiesShepointedouttheneedtoaddresstherootcausesof
thegangissueMsHallidaysaidthattheyouthneedtomakebetterchoicesandtodosotheyneed
tohavebetterchoicesavailabletothemandthisissomethingthatthecommunityshouldprovide
MsHallidayreferencedthecasestudyfromtheLeagueofCaliforniaCitiesworkshoptoillustrate
howthecommunitytheretackleddealingwiththeproblemstheyfacedonSaturdaynightsShe
alludedtotheideaofgettingfamiliesinvolvedandusingcertainfamilymemberswhothekids
wouldlistentosuchasgrandmothersShementionedthatgunsareanothercontributingfactorto
gangviolenceMsHallidaysuggestedthatmoreworkneedstobedoneinthefuturetoprevent
gunsfromgettinginthehandsoftheyouth

CouncilMemberZermenorecommendedexpandingthecommunitypreventionaspectofthe
programandofferedtheantibullyingprogramandturninglittledevilsintolittleangelsprogram
assuggestionsMrZermenoindicatedthatofthe20000kidsthatareinHaywardabout10are
thetroublemakersHecautionedthatwhileweinvestmoneyenergyandplaceanemphasisonthe
2000kidsthatarethetroublemakerstheCityshouldnotoverlookthe90ofkidsthataredoing
wellHewantedtoensurethattheyarealsotakencareofaswellHecommendedMrLageonhis
presentation

CouncilMemberQuirkagreedwithCouncilMemberSalinasthoughtsandthankedallofthe
speakers

MayorSweeneythankedPoliceChiefAceInspectorLagethePoliceDepartmentthe
representativefromtheDistrictAttorneysofficeforbeingpresentandthecommunityfortheir
involvementHerecognizedthatthegangissueisaseriouschallengeandreferredbacktothe
statisticindicatingthatonehalfofthehomicidesinHaywardaregangrelatedMrSweeneystated
thatithasbeenbroughtupduringneighborhoodpartnershipmeetingsthatthereisanatmosphereof
intimidationintheschoolsandonthestreetsHealsopointedoutthatthereisanincreasingtrendof
violencebygangstowardsthepublicandthattheCityshouldmoveforwardwiththisgang
injunctiontoaddressthisissueMayorSweeneynotedthattheCityneedstostopmakingexcuses
forbadbehaviorasdisplayedbyyoungpeopleandthatitisimportanttoraisetheexpectationsof
youngpeopleandofparentsMayorSweeneycongratulatedeveryonefortheireffortwiththe
programandhelookedforwardtothisitemcomingbacktoCouncilsoonforaction
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2RevisionstotheSmokingPollutionControlOrdinance

MINUTESOFTHECITYCOUNCIL MEETIOFHMENTII
THECITYOFHAYWARD

CityCouncilChambers
777BStreetHaywardCA94541
TuesdaySeptember282010700pm

StaffreportsubmittedbyDirectorofDevelopmentServicesRizk
andChiefofPoliceAcedatedSeptember282010wasfiled

DevelopmentServicesDirectorRizkprovidedasynopsisofthereportandalsoreferencedanemail
submittedbyMrJesusArmasrepresentingPhillipChanandBenjaminYoungwhichproposed
thatinsteadofhavingspecialeventtypeofpermitstherebespecialprovisionsaddedtothe
ordinancethatwouldallowregularsmokingindesignatedareasundercertainconditionsMrRizk
alsoacknowledgedinputbyLtReidLindblomandEconomicDevelopmentManagerSeanBrooks
whowerealsopresentatthemeeting

CityManagerFranstatedthatinlinewithCitypolicystaffhasworkedhardtosupportthelocal
businessandhasalsoworkeddiligentlytogetanonsmokingordinanceinplaceMsDavid
indicatedthatthereportsattemptstoastrikeabalancebetweenthesetwodifferentobjectivesand
notedthatstaffwasaskingfordirectionfromCouncil

MrSweeneystatedthattheoriginalenactmentoftheordinancewasduetoproblemswhichthe
CityhadfacedinthepastwithbarsonBStreetHementionedthatpeoplewouldgetdrunklieon
thesidewalkandwouldbeanuisancetothepublicwhichdrovepeopleawayfromdowntownand
discouragedpeoplefromcomingtothedowntownareaHeexpressedconcernthatmakingany
changestothecurrentordinancewouldbeastepbackwardsInresponsetoMayorSweeneys
questionastowhetherotherbusinesseswereseekingmodificationstothecurrentsmoking
ordinancestaffrespondedthatasidefromBijouandoneortwodowntownbaroperatorsanda
localgolfcoursenootherbusinessesexpressedinterestinseekinganamendmenttothecurrent
ordinance

CouncilMemberQuirksupportedstaffsrecommendationofsettingafixednumberofspecial
eventspermitsthatabusinesscouldobtaininacalendaryearperthesmokingordinanceHestated
thatstaffshouldspeakwiththeinterestedbusinessestogettheirfeedbackandseeif12isan
adequatelimitationonthenumberofspecialeventspermitsMrQuirkagreedwithMrArmas
suggestionthatdesignatedareasshouldbefullysecuredthataccesstothisareashouldbefrom
withintheestablishmentandthataccessfromthepublicentrywayshouldbeprohibitedMrQuirk
emphasizedhissupportfordisallowingservingpeoplefromgoingintothedesignatedsmokingarea
andadditionallystatedthatnobodyshouldbeinvoluntarilyexposedtosecondhandsmokeMr
Quirkrecommendedthatatestbeperformedinthedesignatedareatomeasuretheflowofthe
smokeandusethistodetermineifthesmokeimpactsthepublicoutsideofthedesignatedareaHe
statedthatatthistimeheisnotsupportiveoforagainsttheproposedordinanceandthathewould
liketoseethisitemagaininthefuturegiventhatthecriteriathathementionedismet

CouncilMemberHallidaystatedthattheCityhasgreatlyinvestedthedowntownbusinessesstartup
andhasalsoworkedhardtokeepthesebusinessesinplaceMsHallidayalsomentionedthatthe
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downtownareaisstillchallengedwithemptystorefrontsandlackofsufficientbusinessMs
Hallidayexpressedhersupportfortheexistingsmokingordinancesinceithascleanedup
downtownandagreedwithstaffsproposalofdeletingthesectionoftheordinancestaff
recommendedasitisunclearandneedstobereplacedwithmodifiedlanguageCouncilMember
Hallidaymentionedthatthereareotherbusinessareaswhereanoutdoordesignatedsmokingarea
couldbesetuponthepremisesandshethinksthisneedstobefurtherdefinedintheordinance
ShecommentedthatinthesetougheconomictimestheCityshouldexercisemoreflexibilitywith
businessesbecausebypermittingcertainestablishments thathavetheroomtosetupasecured
smokingareathismightleadtoaboostintheirbusinessCouncilMemberHallidaywassupportive
ofthechangestotheordinanceandnotedthatthecriteriahowthiscouldworkneedstobefurther
developedandestablished

CouncilMemberZermenopointedoutthatthelanguageregardingthesmokingordinancedidnot
specifyifthesmokewasfrommarijuanacigarsorcigarettesandthatthisambiguitymakesitseem
asthoughtheordinancewouldpermitanykindofsmokeHepraisedthecurrentordinance
howeverhewantstoensurethatbusinessescontinuetooperatepositivelyHeapprovedthe
ordinanceaslongastherestaurantsprovideanoutsideareawhereserversarenotpermittedtogoto
servemealsMrZermefroagreedwithMrQuirkspreviousstatementaboutaddingtothe
ordinancelanguagepertainingtoaccesstothedesignatedsmokingarea

CouncilMemberSalinascommentedthatafterreadingthereportitappearedtoobureaucratic to
smokeacigaretteinapublicareaHoweverheagreedthatsmokingisknowntobeharmfulIn
responsetoMrSalinasquestionDirectorofDevelopmentServicesRizkstatedthatthisspace
couldbedesignatedasasmokingsectionandthatthecriteriadescribedinMrArmasemailwould
beapplicableMrRizkstatedthattheissueofkeepingthedoorsclosedatalltimesneedstobe
furtheranalyzedMrSalinasviewswereinlinewithMrArmasrecommendationindicatingthat
hesupportskeepingtheexistingordinancebutaddinglanguagetoitthatwouldspecificallydefine
thesmokingsections

CouncilMemberHensonconcurredwithMayorSweeneyintermsoftheCityworkinghardto
cleanupthedowntownareatransformingitintoaplacewherepeopleandkidscouldwalkaround
andnothavetoinhalesecondarysmokeMrHensonstatedthatCouncilisfacedwithanissue
whereithastostrikeabalancebetweenmaintainingasafeandhealthyatmosphereinthe
downtownareawhilepreservingthecurrentbusinessesandalsoallowingfortheirenhancement
andexpansionMrHensoncitedtheexampleofsmokingsectionsinairportsasagoodexampleof
howthesmokeiscontainedinoneareaandhowitdoesnotharmnonsmokersHesuggestedthat
downtownbusinessesinterestedinhavingadesignatedsmokingareacouldinvestinafiltration
systemMrHensonstatedthatthiswouldbeaonetimeexpenseforthebusinessandthatitwould
beanexcellentwayforbusinessownerstoaddresstheissuesthattheirclienteleisfacedwith

MayorSweeneycommentedthattheamendmentforthe20foottallwallssurroundingthe
designatedsmokingsectionsuggestedbystaffmakescontainingthesmokewithintheareamuch
moresimpleandatthesametimeitdoesnotlessentheprotectionforthepublicMrSweeney
statedthattheprotectionsoughtthroughtheordinanceprohibitingsmokinginpublicplacesisa
goodpublicpolicyHedescribedthatinthepasttherewasabarindowntownwherepeoplewould
godrinkandsmokeandeventuallythisdroveotherbusinessoutofbusinessduetoallofthe
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CONSENT

Itemsixwasremovedforfurtherdiscussionanditemsevenwasheldover

ATTACHMENTII
MINUTESOFTHECITYCOUNCILMEETINGOF
THECITYOFHAYWARD

CityCouncilChambers
777BStreetHaywardCA94541
TuesdaySeptember282010700pm

problemsthiscreatedHealsopointedoutthatwiththecreationofthedesignatedsmokingsection
thereistheconcernthatonecouldnotopendoorsleadingtothisareaMayorSweeneystatedthat
theredoesnotseemtobeconsensusamongCouncilregardingtheordinanceasthereisconcern
aboutchange

3ApprovalofMinutesoftheCityCouncilMeetingonSeptember142010
ItwasmovedbyCouncilMemberHensonsecondedbyCouncilMemberHallidayandcarried
unanimouslytoapprovetheminutesoftheCityCouncilMeetingofSeptember142010with
revisions

4ResolutionofLocalSupportfortheSustainableCommunitiesPlanningGrantandIncentives
ProgramApplicationforDevelopmentofaDowntownSpecificPlanandFormBasedCode

StaffreportsubmittedbySeniorPlannerBuizerdatedSeptember
282010wasfiled

ItwasmovedbyCouncilMemberHensonsecondedbyCouncilMemberHallidayandcarried
unanimouslytoadoptthefollowing

Resolution10149ResolutioninSupportoftheApplicationfor
GrantFundsfortheSustainableCommunitiesPlanningGrantand
IncentivesProgramUndertheSafeDrinkingWaterWaterQuality
andSupplyFloodControlRiverandCoastalProtectionBondAct
of2006Proposition84

5AuthorizationfortheCityManagertoExecuteOneMasterLeasewithThreeLeasePurchase
AgreementsandPromissoryNoteforthePurchaseofMotorVehiclesandNecessaryFunding
Transfers

StaffreportsubmittedbyDirectorofFinanceAukerandDirectorof
MaintenanceServicesMcGrathdatedSeptember282010was
filed

ItwasmovedbyCouncilMemberHensonsecondedbyCouncilMemberHallidayandcarried
unanimouslytoadoptthefollowing
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