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DATE: September 28, 2010 
 
TO: Mayor and City Council 
 
FROM: Director of Development Services 
 Chief of Police 
 
SUBJECT: Revisions to Smoking Pollution Control Ordinance 
 
 
RECOMMENDATION 
 
That the City Council reads this staff report and provides direction to staff on possible revisions to 
the City’s Smoking Pollution Control Ordinance (Attachment I).     
 
BACKGROUND 
 
The City Council adopted a new Smoking Pollution Control Ordinance (Ordinance) on May 27, 
2008.  The premise for such action related to the desire of the Council to protect the health and 
well-being of the general public by reducing health impacts associated with second-hand smoke, 
especially on children.  The staff report associated with that action provides additional 
background information and may be found at the City’s web site1.  
 
In summary, the Ordinance: 
 

1. Established a reasonable smoking distance of at least twenty feet outside any enclosed 
public place where smoking is prohibited, including public sidewalks and streets, as well 
as private residences used as child care or health care facilities; 

2. Prohibited smoking in all facilities, areas, and vehicles owned, leased, operated or 
controlled by the City of Hayward or the Hayward Redevelopment Agency; 

3. Prohibited smoking in public places and certain other areas whether enclosed or 
unenclosed, including privately-owned parking lots open to the public, public transit 
boarding and waiting areas, elevators and restrooms, service lines, retail stores, sites of 
public events, enclosed common areas of hotels and motels and 35% of rented rooms, 
enclosed and unenclosed areas of restaurants, dining areas and bars, any facility used 
primarily for exhibits and performances, every room, chamber, and meeting place used 
for public assembly, and all sports arenas and recreational park and playground areas. 

 

                                                 
1 http://www.hayward-ca.gov/citygov/meetings/cca/rp/2008/rp052008-11.pdf.   
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City staff has received concerns from a few restaurant operators and others indicating the Ordinance 
negatively impacts their businesses, particularly during the past two years during the economic 
recession.  These same owners allege that enforcement of the Ordinance in the Downtown makes it 
a less desirable location for those patrons given citations for smoking on their way to or from 
restaurants.  In addition, restaurant patrons have expressed concern over their safety if they were to 
smoke in less visible areas around the Downtown.  Restaurant patrons have suggested that cities 
such as Oakland that do not have smoking ordinances are more inviting environments for dining 
and entertainment.   
 
According to some restaurant operators in the Downtown, patrons desiring to smoke have been 
known to leave restaurants to smoke in their car and/or parking lots.  Operators indicate that patrons 
who leave dining establishments don’t always return, which represents a potential loss of business.  
In addition, there is also a concern that some patrons go to their cars to smoke and, while there, may 
consume additional alcohol, making it more difficult for bartending staff to monitor alcohol 
consumption and not “over serve” to a specific customer.    
 
In response to such concerns, City staff seeks direction from Council as to whether and how the 
Smoking Pollution Control Ordinance should be amended. 
 
DISCUSSION 
 
To balance the purposes of the Ordinance and desire of the City to minimize impacts of second-
hand smoke, yet allow for limited special events that would assist retailers in attracting customers, 
staff recommends that new provisions be added to the Ordinance that would allow an individual or 
organization to apply for a permit for smoking to occur during a private event in an unenclosed 
area.  Since state law only regulates “enclosed areas” of employment, the City is empowered to 
regulate “unenclosed” areas. The permitted event would be for a limited, finite date(s) or period, be 
date and time specific, and would only be approved by the Chief of Police or his/her designee if 
certain specific mitigating conditions were met.  Staff is recommending the following 
criteria/conditions for such special events: 
 

1. The event would be private and by invitation or membership only; 
2. The event would be held in an outside, unenclosed area; 
3. Events at one establishment shall not exceed twelve per calendar year and be limited to a 

24-hour period for each event; 
4. Prior to permit approval, the event organizer must notify any other residents, property 

owners, business operators, etc.,  located adjacent to where the event is to occur;  
5. The event organizer must have adequate signage posted on the day of the event, including 

at the event entrance, warning people they are entering an area where tobacco is being 
used; and 

6. Service and wait staff would not be required to enter the smoking area to serve the guests. 
 

Staff is recommending the frequency of events be no more than an average of once a month, to limit 
the impacts of such events and to preclude such events from being considered a normal component 
of a restaurant or business, which would be contrary to the provisions of the Ordinance.  Also, a fee 
would need to be established for such permits to cover costs associated with processing such permit 
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applications and for Police Department staff conducting site inspections during such events.   
 
Additionally, Police Department staff, responsible for enforcing the Ordinance, recommends 
deletion of the following section of the Ordinance: 
  
5-6.05 REASONABLE SMOKING DISTANCE REQUIRED–20 FEET. 

a.  Smoking shall occur at a reasonable distance of at least 20 feet outside any enclosed area 
where smoking is prohibited to ensure that smoke does not enter the area through entrances, 
windows, ventilation systems, or any other means to ensure that those indoors and those 
entering or leaving the building are not involuntarily exposed to secondhand tobacco 
smoke. 

b.  The prohibition in subsection a. shall not apply to areas of private property that are not part 
of public place, playground, recreational area, or service area. 

 
Police Department staff indicates that this section is difficult to regulate and causes a lot of 
misunderstanding by the public.  Also, there are many places where smoking would be allowed  
twenty feet away from an area where smoking is prohibited, since most businesses are within 
twenty feet of public property where smoking is already prohibited (e.g., sidewalks.).  One common 
example of the public’s misunderstanding of the Ordinance involves privately-owned parking lots 
that are made available by businesses for their customers.  Since the public can use the parking lot, 
it is a “public place” within the meaning of the Ordinance, and smoking is not permitted anywhere 
in the lot.  However, based on input from the public, many members of the public assume that they 
can smoke in a customer parking lot, provided they do so at a distance of at least twenty feet from 
all doors and windows.  Deletion of this section of the Ordinance would not expand in any 
appreciable way the areas in the City were smoking is already prohibited. 
 
ECONOMIC IMPACT 
 
Staff has not done a full impact analysis, pending direction from Council.  However, as an example, 
since the passage of the Ordinance, Bijou Restaurant has indicated its sales have dropped from 
$6,000 per night to $3,000 to $4,000 per night.  They attribute this reduction in revenues in part to 
the passage of the Ordinance, for the reasons described above.  Since passage of the Ordinance, 
Bijou no longer promotes its Cigar Socials, where patrons sampled cigars and paired cigars with 
signature alcohol.  According to Bijou’s operators, the cancellation of its Cigar Socials represents a 
loss of revenues from $2,500 to $3,000 per event.   
 
FISCAL IMPACT 
 
No direct substantial impacts to the General Fund exist, though some minimal impacts related to 
loss of sales tax revenue due to clients choosing not to frequent businesses may be occurring.  
 
SCHEDULE  
 
If Council directs staff to return with revisions to the Ordinance for consideration, staff would do so 
later this fall. 
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Prepared by: 
 
David Rizk, AICP, Director of Development Services  
Ron Ace, Chief of Police  

 
Approved by:       
 

 
_____________________________________ 
Fran David, City Manager 
 
Attachments: 

Attachment I: City of Hayward Smoking Pollution Control Ordinance (Chapter 5, Article 6 
of the Hayward Municipal Code) 

 
 



ORDINANCENO0811

ANORDINANCEAMENDINGCHAPTER5ARTICLE6OF
THEHAYWARDMUNICIPALCODEPROHIBITINGTHE
USEOFTOBACCOPRODUCTSINORAROUNDPUBLIC
PLACESINTHECITYOFHAYWARD

THECITYCOUNCILOFTHECITYOFHAYWARDDOESORDAINASFOLLOWS

Section1Chapter5Article6oftheHaywardMunicipalCodetheSmoking
PollutionControlOrdinanceisherebyamendedtoreadinfullasfollows

ARTICLE6

SMOKINGPOLLUTIONCONTROL

SEC5600TITLEThisarticleshallbeknownastheSmokingPollution
ControlOrdinance

SEC5601FINDINGSANDPURPOSETheCityCounciloftheCityof
Haywardherebyfindsthat

a Numerousstudieshavefoundthattobaccosmokeisamajorcontributortoindoor
pollution

b TheUSEnvironmentalProtectionAgencyhasdeterminedthatsecondhand
smokeisaClassAcarcinogenforwhichthereisnosafeexposurelevel

c Reliablestudieshaveshownthatbreathingsecondhandsmokeisaparticular
healthhazardforcertainpopulationgroupsincludingelderlypeopleindividualswith
cardiovasculardiseaseandindividualswithunpairedrespiratoryfunctionincludingasthmatics
andthosewithobstructiveairwaydisease

d Healthhazardsinducedbybreathingsecondhandsmokeincludelungcancer
respiratoryinfectiondecreasedexercisetolerancedecreasedrespiratoryfunction
bronchoconstrictionandbronchospasm

e Nonsmokerswithallergiesorrespiratorydiseasesandthosewhosufferotherill
effectsofbreathingsecondhandsmokemayexperiencealossofjobproductivityormaybe
forcedtotakeperiodicsickleavebecauseofadversereactionstosame



f Thesimpleseparationofsmokersandnonsmokerswithinthesameairspacemay
reducebutdoesnoteliminatetheexposureofnonsmokerstosecondhandsmoke

g Numerousstudieshaveshownthatamajorityofbothnonsmokersandsmokers
desiretohaverestrictionsonsmokinginpublicplaces

h Smokingisadocumentedcauseoffires

i Cigarettecigarburnsandashstainsonmerchandiseandfixturescauseeconomic
lossestobusinesses

j TheSurgeonGeneralhasdeterminedthatcigarettesandotherformsoftobacco
areasaddictiveasdrugssuchasheroinandcocaine

k Thefreedistributionofcigarettesencouragespeopletobeginsmokingand
temptsthosewhohadtoquittobeginsmokingagain

1 Withcertainexceptionsstatelawprohibitssmokinginsideanenclosedplaceof
employment

m Statelawprohibitspublicschoolstudentsfromsmokingorusingtobacco
productswhileoncampuswhileattendingschoolsponsoredactivitiesorwhileunderthe
supervisionofschooldistrictemployees

n Statelawprohibitssmokinginplaygroundsandtotlotsandwithin20feetofthe
mainentrancesandexitsofpublicbuildingswhileexpresslyauthorizinglocalcommunitiesto
enactadditionalrestrictions

WHEREFOREitistheintentoftheCityCounciloftheCityofHaywardin
enactingthisordinancetoprovideforthepublichealthsafetyandwelfarebydiscouragingthe
inherentlydangerousbehavioroftobaccousearoundnontobaccousersbyprotectingchildren
fromexposuretosmokingandtobaccowhiletheyplaybyreducingthepotentialforchildrento
associatesmokingandtobaccowithahealthylifestylebyprotectingthepublicfromsmoking
andtobaccorelatedlitterandpollutionandbyaffirmingandpromotingthefamilyatmosphere
oftheCityspublicplaces

SEC5602DEFINITIONSThefollowingwordsandphraseswhenever
usedinthisarticleshallbeconstruedasdefinedinthissection

a Businessmeansanysoleproprietorshippartnership jointventure
corporationorotherbusinessentityformedforprofitmakingpurposesincludingretail
establishmentswheregoodsorservicesaresoldaswellasprofessionalcorporationsandother
entitieswherelegalmedicaldentalengineeringarchitecturalorotherprofessionalservices
aredelivered

Page2ofOrdinanceNo0811



b Diningareameansanyareabothenclosedandunenclosedavailabletoor
customarilyusedbythegeneralpublicthatisdesignedestablishedorregularlyusedforthe
consumingfoodordrink

c Enclosedmeansclosedinbyaroofandwallsonallsideswithappropriate
openingsforingressandegress

d Playgroundmeansanyparkorrecreationalareadesignedinparttobeusedby
childrenthathasplayorsportsequipmentinstalledorhasbeendesignatedorlandscapedforplay
orsportsactivitiesoranysimilarfacilitylocatedonpublicorprivateschoolgroundsoronCity
grounds

e PublicPlacemeansanyplacetowhichthepublicisinvitedorinwhichthe
publicispermittedincludingbutnotlimitedtoanyrightsofwaybankseducationalfacilities
healthfacilitiespublictransportationfacilitiesreceptionareasretailfoodproductionand
marketingestablishmentsretailserviceestablishmentsretailstorestheatersandwaitingrooms

f Reasonabledistancemeansanydistancenecessarytoinsurethatoccupantsofa
buildingarenotexposedtosecondhandsmokecreatedbysmokersoutsideofthebuilding

g Recreationalareameansanyareapublicorprivateopentothepublicfor
recreationalpurposesregardlessofanyfeerequirementincludingforexampleparksgardens
sportingfacilitiesandplaygrounds

h Servicelinemeansanyplacewhereoneormorepersonsarewaitingforor
receivingserviceofanykindwhetherornotsuchserviceincludestheexchangeofmoney
includingbutnotlimitedtoATMsbanktellerwindowstelephonesticketlinesbusstopsand
taxistands

i Smokingmeansinhalingexhalingburningorcarryingalightedpipelighted
cigarorlightedcigaretteofanykindorthelightingofapipecigarorcigaretteofanykind
includingbutnotlimitedtotobaccooranyotherweedplantorcombustiblesubstance
includingmedicalmarijuana

j Sportsarenameansenclosedoroutdoorsportspavilionsgymnasiumshealth
spasboxingarenasswimmingpoolsrollerandicerinksbowlingalleysandothersimilar
placeswheremembersofthepublicassembletoengageinphysicalexerciseparticipatein
athleticcompetitionorwitnesssportsevents

k TobaccoProductmeansanysubstancecontainingtobaccoleafincludingbutnot
limitedtocigarettescigarspipetobaccosnuffchewingtobaccodippingtobaccobidis
flavoredcigarettesoranyotherpreparationoftobacco

Page3ofOrdinanceNo0811



SEC5603APPLICATIONTOCITYFACILITIESAREASAND

VEHICLESSmokingshallbeprohibitedinallfacilitiesareasandvehiclesownedleased
operatedorcontrolledbytheCityofHaywardortheHaywardRedevelopmentAgencyand
allsuchareasshallbesubjecttotheprovisionsofthisArticle

SEC5604PROHIBITIONOFSMOKINGINPUBLICPLACESAND
CERTAINOTHERAREAS

a SmokingshallbeprohibitedinanyandallpublicplaceswithintheCityof
Haywardwhetherenclosedorunenclosedincludingbutnotlimitedtothefollowing

1 Elevatorsandrestrooms

2 BusestaxicabsandothermeansofpublictransitofferedwithintheCity
andinticketboardingandwaitingareasofpublictransitdepotsincludingbusshelters

3 Servicelines

4 Thesitesofpubliceventsincludingforexamplesportsevents
entertainmentspeakingperformancesceremoniespageantsandfairsprovidedhoweverthat
thisprohibitionshallnotpreventtheestablishmentofaseparatedesignatedsmokingareaset
apartfromtheprimaryeventareaandnolarger

5 Retailstoresexceptinareasinthestoresnotopentothepublic

6 Withinenclosedcommonareasforhotelsandmotelsaswellas35
percentofprivatehotelandmotelroomsrentedtotransientsasdefinedbyHayward
MunicipalCodeChapter8Article4

7 Restaurantsdiningareasandbarswhetherenclosedorunenclosed

8 Publicareasoflibrariesandmuseumswhenopentothepublic

9 Anyfacilityusedprimarilyforexhibitinganymotionpicturestage
dramalecturemusicrecitalorothersimilarperformanceexceptwhensmokingispartof
anysuchproductionbytheperformers

10 Everyroomchamberandplaceofmeetingorpublicassembly
includingschoolbuildingsunderthecontrolofanyboardcouncilcommissioncommitteeor
agenciesoftheCityoranypoliticalsubdivisionoftheStateduringsuchtimeasapublic
meetingisinprogresstotheextentsuchplaceissubjecttothejurisdictionoftheCity

11 Sportsarenasrecreationalareasparksplaygroundsandgreenways
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b NotwithstandinganyotherprovisionofthisArticleanypersonbusiness
nonprofitentityowneroperatormanageroremployerwhocontrolsanypremisesdescribed
inthissectionmaydeclarethatentireestablishmentasanonsmokingestablishment

c Nopersonshalldisposeofsmokingwastewithintheboundariesofanareain
whichsmokingisprohibitedincludinginsidetheperimeterofanyReasonableDistance
requiredbythisArticle

FEET

SEC5605REASONABLESMOKINGDISTANCEREOUIRED20

a Smokingshalloccuratareasonabledistanceofatleast20feetoutsideany
enclosedareawheresmokingisprohibitedtoensurethatsmokedoesnotentertheareathrough
entranceswindowsventilationsystemsoranyothermeanstoensurethatthoseindoorsand
thoseenteringorleavingthebuildingarenotinvoluntarilyexposedtosecondhandtobacco
smoke

b Theprohibitioninsubsectionashallnotapplytoareasofprivatepropertythat
arenotpartofpublicplaceplaygroundrecreationalareaorservicearea

signs

SEC5606AREASNOTSUBJECTTOSMOKINGREGULATIONS

a Privateresidencesexceptwhenusedasachildcareorahealthcarefacility

b Hotelandmotelroomsrentedtoguestsprovidedhoweverthateachhoteland
moteldesignatesnotlessthan35percentoftheirguestroomsasnonsmokingroomsand
removesashtraysfromtheseroomsPermanentnosmokingsignageshallbepostedin
nonsmokingrooms

SEC5607POSTINGOFSIGNS

a SmokeFreeorNoSmokingsignsortheinternationalNo
Smokingsymbolconsistingofapictorialrepresentationofaburningcigaretteenclosedina
redcirclewitharedbaracrossitshallbeclearlysufficientlyandconspicuouslypostedin
everybuildingorotherplacewheresmokingisregulatedbythissectionbytheowner
operatormanagerorotherpersonhavingcontrolofsuchbuildingorotherplace

1 Everytheaterownermanageroroperatorshallconspicuouslypost

inthelobbystatingthatsmokingisprohibitedwithinthetheateror
auditorium

2 Everyrestaurantshallhavepostedateveryentranceaconspicuoussign
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clearlystatingthatsmokingisprohibited

SEC5608TOBACCOSAMPLESPROHIBITEDNopersonshall
knowinglydistributefurnishwithoutchargeorcausetobefurnishedwithoutchargefora
commercialpurposecigarettesorothertobaccoproductsorcouponsforcigarettesorother
tobaccoproductsatanyeventopentothepublicorinanypublicplaceincludingbutnot
Limitedtoanypublicwaymallorshoppingcenterparkplaygroundoranypropertyowned
bytheCityoranyotherpublicagencyexceptinaretailtobaccostore

SEC5609TOBACCOVENDINGMACHINESRESTRICTEDNo

cigaretteorothertobaccoproductmaybesoldofferedforsaleordistributedbyorfroma
vendingmachineorotherapplicableorsimilardevicedesignedorusedforvendingpurposes
exceptinabar

SEC5610ENFORCEMENTOFFICEREnforcementshallbe

implementedbytheCityManagerordesignee

SEC5611CIVILANDADMINISTRATIVEENFORCEMENTAND

PENALTIESFORVIOLATIONS

a Itshallbeunlawfulforanypersontosmokeinanyarearestrictedbythe
provisionsofthissection

b Itshallbeunlawfulforanypersonwhoownsmanagesoperatesorotherwise
controlsanyuseofanypremisessubjecttoanyregulationunderthissectiontofailtocomply
withitsprovisions

c ViolationsofthisArticlearesubjecttocivilandadministrativeenforcement
punishablebyacivilfineestablishedbyresolutionoftheHaywardCityCouncilThecitation
shallalsogivenoticeoftherighttorequestanadministrativehearingtochallengethevalidityof
thecitationandthetimeforrequestingthathearingasprovidedforinChapter1Article7ofthe
HaywardMunicipalCode

d Anypersonwhosmokesinanareawheresmokingisprohibitedisguiltyof
trespassandiftheareaisaccessiblebythepublicduringthenormalcourseofoperationssuch
smokingconstitutesapublicnuisance

e Causingpermittingaidingabettingorconcealingaviolationofanyprovisionof
thisordinanceshallalsoconstituteaviolation

f UponapropershowingandhearingbeforetheCityCouncilthatdeterminesthat
abusinessestablishmenthasviolatedtheprovisionscontainedinthissectionmorethanthree
timesinanycalendaryeartheCityCouncilhasthediscretiontorevokethebusinesslicense
oftheestablishment
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g TheremediesprovidedbythisArticlearecumulativeandinadditiontoany
otherremedyavailableatlaworinequity

SEC5612OTHERAPPLICABLELAWSThisArticleshallnotbe

interpretedorconstruedtopermitsmokingwhereitisotherwiserestrictedbyanyother
applicablelaworregulation

Section2SeveranceShouldanypartofthisordinancebedeclaredbyafinaldecision
byacourtortribunalofcompetentjurisdictiontobeunconstitutionalinvalidorbeyondthe
authorityoftheCitysuchdecisionshallnotaffectthevalidityoftheremainderofthis
ordinancewhichshallcontinueinfullforceandeffectprovidedthattheremainderofthe
ordinanceabsenttheunexcisedportioncanbereasonablyinterpretedtogiveeffecttothe
intentionsoftheCityCouncil

Section3InaccordancewiththeprovisionsofSection620oftheCityCharterthis
ordinanceshallbecomeeffective30daysfromandafterthedateofitsadoption

INTRODUCEDataregularmeetingoftheCityCounciloftheCityof

Haywardheldthe20thdayofMay 2008byMayorSweeney

ADOPTEDataregularmeetingoftheCityCounciloftheCityofHayward

heldthe27thdayofMay2008bythefollowingvotesofmembersofsaidCity

Council

AYES COUNCILMEMBERSRodriquezQuirkHallidayHenson
MAYORSweeney

NOES COUNCILMEMBERSWardDowling
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ABSTAIN

ABSENT

APPROVEDASTOFORM

COUNCILMEMBERSNone

COUNCILMEMBERSNone

CityAttorneyoftheCityofHayward

APPROVED

ATTEST

DATE YnIIGt 50 vat

City
Ste

rkoftheCityofayward

Page8ofOrdinanceNo0811


