
C I T Y O F

HAYWRRD
HEART O F THE 8 A Y

DATE July 20 2010

TO Mayor and City Council

a

FROM Director ofPublic Works

SUBJECT Route 238 Corridor Improvement Project Approval of Addenda Award of

Contract and Summary Vacation of Portions of Berry Avenue and Willis

Avenue

RECOMMENDATION

That Council adopts the attached resolutions for the Route 238 Corridor Improvement Project

1 Approving Addendum Nos 1 2 and 3 modifying the plans and specifications and awarding
the contract to Top Grade Construction Inc in the amount of5029742410 and

2 Summarily vacating portions of Berry Avenue and Willis Avenue to be effective upon

completion of construction

BACKGROUND

OnNovember 27 2007 Council approved the Route 238 Corridor Improvement Project and

certified the Final Environmental Impact Report FEIR The Project approved by Council is located

along Foothill Boulevard and Mission Boulevard between the northern City limits and Industrial

Parkway It includes a downtown oneway loop street system peakhour ravel lanes on Foothill

Boulevard north ofA Street and on Mission Boulevard from Foothill Boulevard to Palisade Street
other roadway improvements along Foothill Boulevard and Mission Boulevard and improvements
at major intersections such as FoothillMissionJackson and Mission BoulevardCarlos Bee

Boulevard In general the Project includes curb gutter sidewalk driveway wheelchair ramp

streetlight traffic signal median islands undergrounding ofutilities street resurfacing and repairs
pedestrian and bicycle improvements and landscaping enhancements along the entire Route 238

Corridor within the City limits

On Apri120 2010 Council approved the projects plans and specifications and called for bids
approved a request to the California Transportation Commission CTC for Local Alternative

Improvement Project LATIP authorization of advance funding and authorized the City Manager to

seek LATIP funding for additional Mission Boulevard and Jackson Street improvements



DISCUSSION

Property Acguisition The FEIR identified property to be acquired in whole or in part for the

project improvements The City has acquired possession oftwentyfive parcels through purchase
agreements and another five parcels through eminent domain The California State Department of

Transportation Caltrans has agreed toarightofentryROE for the sole remaining property to be

acquired This ROE will allow construction to proceed prior to the negotiation ofapurchase
agreement for the needed rightofwayDiscussions with other propertyowners are continuing for

public utility easements and other ROES needed to complete utility undergrounding and conform

work in a manner that supports the project schedule and the staging of work The project estimate

for property acquisition has been increased to account for potential settlement costs and attorney
fees related to the eminent domain acquisitions and costs for public utility easements construction

easements and Caltrans tenant relocations

California Transportation Commission CTC On June 30 2010 the CTC granted approval ofthe

relinquishment ofthose portions of State Routes 92 185 and 238 that will be improved by this

project The relinquishment will become effective on July 19 2010 when the relinquishment
documents are recordedby Caltrans At this same meeting CTC approved the Citys Local

Alternative Transportation Improvement Program LATIP Advance Funding Request for this

project Because the low bid was below the engineersestimate not all ofthe original estimate of

LATIP funding should be needed The request to CTC also noted that the scope of the project to be

funded with LATIP funds has been expanded to include the remaining parts of Mission Boulevard
within the City limits north of A Street and south of Industrial which will be later phase contracts as

well as later relinquishment actions Also included as previously reported will be funding to add

Adaptive Signal Timing on the portion ofJackson Street SR 92 which will be relinquished to the

City after completion of this contract

AddendumNos 1 2 3 Staff issued aNotice Inviting Bids on Apri121 2010 Addendum No 1

changes were mainly focused upon the proposal requirements and the Alameda County
Transportation Authority ACTA requirements for their Local Business Enterprise LBE and

Small Local Business Enterprise SLBE programs Originally staff had included the Citys
standard voluntary Disadvantage and Womenowned Business Enterprise DBEWBE
requirements along with Caltrans Small Business reporting requirements because with LATIP

funding the city was not obligated to strictly adhere to ACTAsprogram However considering the

possibility of lower than estimated bids and LATIP funds not being used on this contract staff

agreed to voluntarily apply ACTAsLBESLBE program goals resulting in the need for the

amendment and the removal of the conflicting other requirements

Addendum No 2 changes addressed questions from potential bidders and other design changes
identified during the bid period One ofthese changes included modification to the landscape plans
and specifications that were necessary to significantly increase the projectsBay Friendly
Landscape point total Addendum No 3 responded to bidder questions and last minute PGE

design review comments that could significantly affect the bid price The EngineersEstimate

increased from59600000 to65200000 as a result of these addenda modifications
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The Bids On June 22 2010 seven bids were received Bay Cities Paving and Grading Inc Bay
Cities of Oakland was the apparent low bidder at the bid opening with abid of46853143
However when their Bid Sheets were reviewed the sum ofeach bid item actually totaled

5290113205Bay Cities has indicated that their bid runner had erroneously inserted a unit price
and total price of6720000 for bid item number 175A instead ofthe intended amount of672000
which caused Bay Cities recalculated bid to be over 6 million higher than the original listed total

However the published bidding rules require that the written unit price be used to determine the
total bid item price With this correction Top Grade Construction Inc Top Grade of Livermore
moved into the position ofthe apparent low bidder in the amount of5029742410 This bid is
229below the Engineers Estimate Gallagher Burk IncGBofOakland submitted the
next lowest bid in the amount of5066115400 which is223below the Engineers Estimate

Overall the seven bids ranged from5029742410 to6025560700

The bid documents also required Bay Cities Top Grade and GBto either meet ACTA program
goals ofb0LBE participation and 20SLBE participation or if they failed to do so to submit
documentation proving that they made a Good Faith Effort to meet the program goals Bay Cities
listed seven LBE contractors that would perform 766ofthe workand five SLBE

contractorssuppliers that would perform203ofthe work One ofthe listed LBE contractors
Fluoresco Lighting is local but not certified by ACTA By subtracting the Fluoresco subcontract

amount the local participation amount drops to750 With this correction Bay Cities still meets

the Local Business requirements identified in the specifications

Top Grade listed three ACTA certified SLBE subcontractors who will perform 3095ofthe work
this exceeds the goal of20SLBE Because Top Grade is an ACTA certified LBE that will

perform 3697of the work atotal of approximately 6792ofthe workwill be performed by
ACTA certified LBEs Therefore Top Grade does meet the Local Business requirements identified
in the specifications

GBlisted one LBE subcontractor that will perform2625ofthe work Along withGBwho
will perform 46ofthe work a total ofapproximately 7225of the work will be performed by
ACTA certified LBEs GB listed eight SLBE subcontractors suppliers who will perform 23of
the work Therefore GBalso meets the Local Business requirements identified in the

specifications

State Public ContractingCalifornia law requires public agencies to award public projects
as defined by Public Contracts Code 20161 via the competitive bidding process Contracting
agencies must award such contracts to the lowest responsible bidder The process for selecting the
lowest responsible bidder includes adetermination of 1 which bidder is lowest monetary bidder
2 whether or not the lowest monetary bidder submitted a responsive bid and 3 whether or not

the lowest monetary bidder is responsible A city that improperly awards a bid to any bidder other
than the lowest responsible bidder may face litigation expensive project delays and potential
liability for reimbursing the low biddersactual costs in submitting the bid

Bidder RequestsProtests On June 28 2010 Bay Cities submitted a letter requesting that staff
waive its bidding error and revise its bid total to46853143egamend the mistaken bid for item

number 175A from6720000 to 672000 Staff rejected their request pursuant to the advice of
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the City AttorneysOffice The City found that Bay Cities arithmetical mistakes gave Bay Cities

the capacity to withdraw its bid without forfeiting the bid bond thus providing Bay Cities with an

unfair competitive advantage over other bidders whose bids contained no mistakes and could not be

withdrawn Therefore Top Grade remained the lowest apparent bidder A copy ofthe request letter

and the City response is attached as Attachment IV Bay Cities indicated they accepted the Citys
determination on their request

The City also received bid protests from Gallagher Burk and Bay Cities arguing that Top Grades

bid was unresponsive In other words both companies argued that Top Gradesbid failed to

conform to the material terms ofthe bid package and thus must be rejected GB submitted its

first bid protest of Top Gradesbid on July 1 2010 GB claimed that Top Grades bid was

unbalanced and incomplete because it did not include atotal bid amount for many ofthe bid items

and that Top Grade failed to meet the goal for local business participation The City Attorney
reviewed the protest and rejected it on the following bases 1 any unbalancing of the bid did not

constitute amaterial variation 2 failure to include the total bid amounts was immaterial since the

instructions to bidders instructs the CityYo rely on the unit bid price amount to resolve any

discrepancy between unit price and total price and 3 the local business goals weremet A copy

ofthe protest letter and the City response is attached as Attachment V

On July 9 2010 GBsubmitted a supplemental bid protest letter GB argued that Top Grades

bid wasnonresponsive because they did not include a total price for over one hundred bid items
made mistakes in listing subcontractors failed to meet the LBE goal and to make a good faith effort

to meet the goal and mistakenly listedMRMaher for work notbid A copy of the supplemental
protest letter is attached as Attachment VI

On July 12 2010 Bay Cities submitted awritten protest ofthe bid submitted by Top Grade Bay
Cities claimed that Top Gradesbid was incomplete because it did not include atotal bid amount for

many of the Bid Items and that Top Gradesbid was unbalanced The City Attorney has reviewed

the protestandjointly rejected bothGBs supplemental protest and Bay Cities protest finding
that 1 the bidding instructions control the Citys response and require the item price to prevail 2
all bidders had the same opportunity to incorporate the subcontractors unit prices and were subject
to the same Directions for Bidders 3 Top Gradesomission ofsome total prices neither makes its

bid unresponsive nor provides acompetitive advantage 4TopGrade did not misstate the dollar

amount of work fo be performed by its subcontractors 5 Top Grade has met the LBE goal 6 the

balancing in Top Gradesbid does not render it unresponsive and 7 to the extent any irregularities
exist in Top Grades bid they are inconsequential A copy of the Bay Cities protest letter and the

Citys joint response is attached as Attachment VII

Staff finds Top Gradesbid documents to be responsive and has confirmed its licenses are in order

Staff therefore recommends award of contract to the lowest responsible bidder Top Grade in the

amount of5029742410

As noted above staff has provided strong legal arguments as to why Council should affirm staffls

recommendation and deny both protests and award to Top Grade The City Attorneys detailed

legal analysis can be found in attachments V VI and VII Staff also notes that awarding to Top
Grade may result in some liability exposure as there is a possibility that the secondlowestbidder
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would file a lawsuit to pursue the allegations made in its bid protests Despite staffs strong
recommendations you will find set forth below all of the options available for the Councils

consideration

CitysAlternatives to Awardintgo Top Grade

Award to Next Bidder Council could uphold the protests against Top Gradesbid and find their

bid to benonresponsive If the Council elects to do so the City would then award the project to

the next lowest responsible bidder which is Gallagher Burk However such a decision

would likely result in legal action by Top Grade

Reiect All Bids Another alternative would be for Council to reject all bids and direct an

expeditedreadvertisement While this may eliminate any legal challenges there are several

reasons why staff wouldnot recommend this alternative First all the bidders are now aware of

one others bids and bidding strategy and it is basically unfair particularly to the lowest

responsible bidder to ask for a rebid In addition it is staffs experience that in similar
rebidding situations the bids tend to come in higher meaning that the City would no longer
benefit from the current bid levels

In all cases of rebidding even when expedited there is delay Because ofthe complexity ofthis

project the delay would probably be about three months deferring the projects start date to

after the summer and pushing the start time into the rainy season This delay would be costly
and inefficient Staff had anticipated that a significant portion ofthe excavation work could be

completed before the first rainy season

Moreover this project in particular also requires close cooperation from the utility companies
such as PGEATT and Comcast due to extensive utility relocations and undergrounding
work that must be done at the start of the project After a great deal ofcoordination and some

significant resistance the utility companies and specifically PGEare now committed to start

their work this summer Based on past experience staff is very concerned that delaying the start

of our project will result in PGEsreallocation of resources to other projects that are ready
whichcould significantly impact the overall project schedule Thus staff strongly recommends

Council affirm denial ofthe two protests and award this bid to Top Grade

Vacation ofCi Streets The Final Environmental Impact Report FEIR that City Council

approved in 2007 discusses closure of Berry Avenue between Mission Boulevard and Belmont

Avenue Central Boulevard between Mission Boulevard and Belmont Avenue Willis Avenue

between Mission Boulevard and Francisco Street and E Street between Foothill Boulevard and

Main Street It also discusses work on Main Street that results in anarrowerstreet between

Armstrong Street and E Street

Central Boulevard contains significantoverhead and underground utilities and has one midblock

residential unit The street also serves as access to Mission Boulevard for asignificant number of

residents on Delmar Avenue Spring Drive Central Boulevard Maitland Drive Bunker Hill

Boulevard and Westview Way Therefore closure of Central created some challenges to the

project the Citys Utilities Division and to the residents During the projectsfinal design phase
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staff determined that Central Boulevard does not need to be closed as part of the Project Therefore
staff recommends that the closure of Central Boulevard be dropped from the project scope There

will be no impact to the operation ofMission Boulevard atthis intersection because access has been

restricted to arightin and rightoutmovements by the addition of amedian on Mission Boulevard

The pottions of Berry Avenue and Willis Avenue listed for closure in the FEIR are being summarily
vacated with access retained for utilities and maintenance as may be appropriate The vacation will
become effective when project construction is completed As an example the existing Berry
between Mission and Belmont will be vacated when atwelve inch water main has been relocated to

the new Berry segment and new Berry has been constructed After acceptance of the construction
the existing Berry segment will revert to the adjacent property owners with any utility easements

necessary for the new underground utility service along Mission

Main Street and E Street will not be vacated Pedestrians including school children will continue

to access a sidewalk along the south side of E Street after E Street is closed for construction This

closure will allow continued pedestrian access and maintenance of landscaping while eliminating
the general publicsvehicular access to the former roadway Main Street will be redesigned so that

the sixteen feet wide closed portion ofthe narrowed street will be adjacent to the park on its west

side This will allow more trees to be planted in the approximately3000 square foot area of

additional parkland

FISCAL AND ECONOMIC IMPACT

The estimated costs for the total project are as follows

The sources offunds for the project are as follows
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PUBLIC CONTACT

Since Council approved the project staffhas continued to meet with and respond to questions from

property owners business owners and residents Seven signs have been erected along the project
route to explain that the project will be starting soon A letter was sent to all owners in

Underground Districts 25 and 27 that will require service conversions to request rightofentry
permits to allow the Cityscontractor and the utility companies to perform the work The Citys
real properly agent has contacted these owners for these rightofentries and other owners where

public utility easements andortemporary construction easements are required

The Citys website has information about this project including the Draft and Final EIRsforthe

project Regular updates are planned to include reports on construction schedule important
construction milestones and traffic disruptions The public information process will be ongoing
during the projects construction phase including the use ofnewspaper publications and radio
announcements

SCHEDULE

Award Contract

Begin Construction

Complete Construction

July 20 2010

August 16 2010

December 2012

Prepared by Morad Fakhrai Deputy Director of Public Works

Recommended by Robert A Bauman Director ofPublic Works

Approved by

Fran David City Manager

Attachments

Attachment I
Attachment II
Attachment III

Attachment IV

Attachment V
AttachmentVI
AttachmentVII

Resolution Addenda Approval and Contract Award
Resolution Summary Vacation of City Street Segments
Bid Summary
Bay Cities Request and City Response
Gallagher and Burk Protest and City Response
Gallagher and Burk Supplemental Protest and City Response
Bay Cities Protest and City Response
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HAYWARD CITY COUNCIL

RESOLUTION NO 10

Introducedby Council Member

RESOLUTION APPROVING ADDENDUM NOS 1 2 AND

3 MODIFYING THE PLANS AND SPECIFICATIONS FOR

THE ROUTE 238 CORRIDOR IMPROVEMENT PROJECT
PROJECT NO 5117 REJECTING ALL BID PROTESTS
AND AWARDING CONTRACT TO TOP GRADE

CONSTRUCTION INC

BE IT RESOLVED by the City Council of the City of Hayward as follows

WHEREAS by resolution on Apri120 2010 the City Council approved the plans
and specifications for the Route 238 Corridor Improvement Project Project No 5117 and called

for bids to be received on June 1 2010 and

WHEREAS Addendum No 1 was issued for the project on May 21 2010 with

modifications focused on Alameda County Transportation Authority local and small business

goals and an extension of the bid opening to June 22 2010 and

WHEREAS Addendum No 2 was issued for the project on June 2 2010 with

modifications responding to questions posed by bidders and other revisions identified during the

bid period and

WHEREAS Addendum No 3 was issued for the project on June 15 2010 with

modifications responding to questions posed by bidders and additional modifications to resolve

late design review comments from PGEand

WHEREAS on June 22 2010 at bid opening seven bids were received ranging
from4685314300 to6025560700Bay Cities Paving and Grading Inc ofOakland Bay
Cities submitted the lowest apparent bid in the amount of4685314300 and Top Grade

Construction Inc of Livermore Top Grade submitted the second lowest apparent bid in the

amount of5029742410 both of which werewell below the EngineersEstimate of

6520000000 and
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WHEREAS the apparent low bid submitted by Bay Cities in the amount of

4685314300 contained an arithmetical error which when corrected increased the overall
total of the bid to5290113205 and

WHEREAS staff received a written request from Bay Cities to waive the
arithmetical error in its bid which request was reviewed and denied by the City Attorney who

determined that the arithmetical error was material and gave Bay Cities the capacity to withdraw
its bid without forfeiting its bid bond thus providing Bay Cities with an unfair competitive
advantage over other bidders whose bids contained no mistakes and could not be withdrawn and

WHEREAS written protests ofthe apparent second lowest bid by Top Grade were

received on July 1 and July 10 2010 from Gallagher Burk of Oakland and on July 12 2010
from Bay Cities alleging that Top Gradesbid was incomplete because it did not include a total
bid amount for many of the Bid Items that Top Grade failed to meet the goal for local business

participation that Top Gradesbiderroneously listed the amount ofwork to be performed by its

subcontractors and that Top Gradesbid was unbalanced and

WHEREAS the City Attorney has reviewed the protests by Gallagher Burk and

Bay Cities and after serious consideration determined that the protests should be rejected
because any balancing of the bid did not constitute a material variation from the bid

specifications the failure to include the total bid amounts was immaterial because the

instructions to bidders clearly defines that the unit bid price amount would be used to determine

any discrepancy between unit price and total price and the local business goals weremet

Hayward
NOW THEREFORE BE IT RESOLVED by the City Council of the Ciry of

1 That the above recitals are hereby declared to be true and correct and findings of the City
Council ofthe City ofHayward

2 That Addendum Nos 1 2 and 3 are hereby approved and adopted as part of the plans and

specifications ofthe project

3 That based on substantial evidence in the whole record presented before the City Council

concerning award of the Route 238 Corridor Improvement Project Project No 5117 the

corrected bid of Bay Cities Paving and Grading Inc in the amount of5290113205 is hereby
found to contain an arithmetical error not subject to waiver in accordance with the cases of

Valley Crest Landscape Inc v City Council 1996 41 Ca1App4th 1432 Menefee v County of
Fresno 1985 163 Ca1App3d 1175 1181 and other applicable law and the request to correct

this error is hereby rejected

4 That the bid protests submitted by Gallagher Burk and Bay Cities to Top Gradesbid

are hereby rejected on the bases that 1 the bidding instructions control the Citys response and

require the item price to prevail 2 all bidders had the same opportunity to incorporate the
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subcontractors unit prices and were subject to the same Directions for Bidders 3 Top Grades
omission ofsome total prices neither makes its bid unresponsive nor provides acompetitive
advantage 4 Top Grade did not misstate the dollar amount of work tobe performed by its

subcontractors 5 Top Grade has met the LBE goal 6 the balancing in Top Gradesbid does

not render it unresponsive and 7 to the extent any irregularities exist in Top Grades bid they
are inconsequential

5 That based on substantial evidence in the whole record presented before the City Council

concerning the award of the Route 238 Corridor Improvement Project Project No 5117 and in
accordance with California Public Contract Code Section 20160 et seq and other applicable law
the City Council of the City ofHayward waives any and all discrepancies in the bid ofTop Grade

Construction Inc for the Route 238 Corridor Improvemenf Project Project No 5117 and finds
the bid of Top Grade Construction Inc in the amount of5029742410 to be the lowest

responsive bid for the Route 238 Corridor Improvement Project

6 That Top Grade Construction Inc is hereby awarded the contract for Route 238 Corridor

Improvement Project Project No 5117 in the amount of5029742410 in accordance with the

plans and specifications adopted therefor and on file in the office ofthe City Clerk of the City of

Hayward and all other bids are hereby rejected This award is conditioned upon Top Grade

Construction Inc timely executing the project contract and submitting all required documents
including but not limited to executed bonds certificates of insurance and endorsements in
accordance with the Project bid documents

7 That the City Council ofthe City of Hayward hereby authorizes and directs the City
Manager to execute the hereinabove mentioned contract in the name of and for and on behalf of
the City of Hayward in a form to be approved by the City Attorney

IN COi1NCIL HAYWARD CALIFORNIA 2010

ADOPTED BY THE FOLLOWING VOTE

AYES

NOES

ABSTAIN

ABSENT

ATTEST

APPROVED AS TO FORM
City Clerk of the City of Hayward

City Attorney ofthe City of Hayward
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DRAFT

HAYWARD CITY COUNCIL

RESOLUTION NO 10

Introduced by Council Member

RESOLUTION SUMMARILY VACATINGA PORTION OF

BERRY AVENUE AND WILLIS AVENUE EFFECTIVE

UPON COMPLETION OF CONSTRUCTION OF THE

ROUTE 238 CORRIDOR IMPROVEMENT PROJECT

IMPROVEMENTS FOR THOSE RIGHTSOFWAY

WHEREAS City Council approved a Final Environmental Impact Report for the

Route 238 Corridor Improvement Project on November 27 2007 that addressed the project
improvements and the Cityssubsequent need to close aportion of certain street rightofway
segments and

WHEREAS the portions of the street rightsofway to be closed includes Berry
Avenue between Mission Boulevard and Belmont Avenue and Willis Avenue between Mission

Boulevard and Francisco Street and

WHEREAS upon the recordation of Councilsresolution approving the vacations the City
would retain an easement for underground utility and maintenance purposes as necessary and

ownership ofthe land at Berry Avenue and Willis Avenue would revert to the adjacent property
owners and

WHEREAS vacation of excess rightofway is categorically exempt under section

15305 Class 5 Minor Alterations ofLand Use Limitations ofthe California Environmental
Quality Act CEQA Guidelines and qualifies as asummary vacation as defined under the

California Streets and Highways Code

NOW THEREFORE BE IT RESOLVED by the City Council ofthe City of

Hayward that pursuant to California Streets and Highways Code Section 8334ait is hereby
ordered that the portions of the streetrightsofwayofBerry Avenue and Willis Avenue as more

fully described in AttachmentIIa attached hereto and made apart hereof are hereby vacated to

be effective only upon the completion of the appropriate Route 238 Corridor Improvement
Project improvements and the approval of said improvements by the City Manager and after

such approval is given the City Clerk is authorized and directed to cause acertified copyofthis

resolution to be recorded in the office ofthe County Recorder of Alameda
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BE IT FURTHER RESOLVED that theCity reserves an easement for the existing
utilities within the rightsofway to be vacated and for access to those utilities for maintenance
and for any improvements necessary for their continued operation in asafe functional manner

IN COUNCIL HAYWARD CALIFORNIA 2010

ADOPTED BY THE FOLLOWING VOTE

AYES

NOES

ABSTAIN

ABSENT

ATTEST

City Clerk of the City of Hayward

APPROVED AS TO FORM

City Attorney of the City of Hayward

Attachment II
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BAY CITIES PAVING GRADING INC
Bus 5929 Foml Brlve ConcordCA 94520

925 8876868
FA 925 8878122

Mail Post Office Boz822 Concortl CA 945241227

June 28 2010

City ofHayward
777 B Street

Hayward CA 945415007

Attn Robert A Bauman Deputy Director of Public Works

Re Route 238 Corridor Improvements Industrial Parkway to Apple Avenue

Dear Mr Bauman

Bay Cities mceived the Citys listing ofbid results for the Route 238 Project which listed Bay
Cities as thesixthlowest bidder with a bid price of5290113205Bay Citiessbid included an

irregularity regarding the pricing ofItem 175A Stmet Lighting Control which showed a price of

6720000rather than the intended price of672000 Ifthe City resolves this obvious error by
calculating Bay Cities bid on the basis of672000 for Item 175A Bay Cities is the apparent
low bidder for the Project and the City would save nearly35million fromtheprice ofthe
secondlowest bid Any irregularities in Bay Cities bid were inconsequential and the City is

withinits discretion to award the Contract to Bay Cities for the public good

THE CITY unS DISCRETION TO WAIVE BAY CITIES ERROR BECAUSE THE DEFECT

IS INCONSEQUENTIAL

In the hectic last minutes ofturning in Bay Cities bid Bay Cities bid runner wrote he price for
Item 175A upwards by a factor of 10 and wrote6720000 for Item 175 A rather than 672000
Item 175A is for the Street Lighting Control system and an item the Citys Engineer estimated

would cost500000 Bay Cites listed SLFrancis Electric to perform all electrical work

including this item Gallagher 8cBuk Inc also listed S Francis Electric for electrical work and

Gallagher Burkspricing for Item No 175A was for SOQ000 whereas Ghilotti Bros who also

listed St Francis Electric had a price of650000 for Item 175A Excluding Bay Cities pricing
Topgrade had the highest price for Item 175A of the remaining five bidders with a price of

666000 It is obvious that Hay Cities pricing for 175A is offby a factor ofl0 and that the
intended price for Item 75A is 672000

Item 175A is a lumpsum item and there is no ambiguity between the Unit Price and Total Price
both the Unit Price and Total Price are written as6720000 Although the Instructions to

Bidders provide roles for resolving discrepancies between unitpricing and total pricing these

Hiles do not address resolving discrepancies between an Items pricing and the remainder of the

n I M vrayor mycblm employw vateeuaty empnxmdxmmdorsad w racecaden9invexnaeoneloaaM ee mewwvt1natBWamatlmel mNmondnaireooreny

omripdMwolendamlo rats vnnacxmleee9lhrercaleavevlrq ena crailq Int isnEA1oppeMnur Emgorrmwunaer me aewaeIVAwnamoramnmcemEacwv ole1

11219 aemaMMU Vietnam Em VelveneNBtlIuBMBdA8e18knC4tld iBlf emeneetl9aum2JlYene Bec4m5N 011M1eflM1ebllAationet011W8 BamntlaMIM1blmgdnnlFy
re2ulelbnsand xpMA by Utbduee wMtaporete0 bereln
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Robert A Bauman

June 282010

Page 2

bid For instance Bay Cities listed a Total Bid Price of46853143 which is not possible if

6720000is used for Item 175A This variance creates an ambiguity in BayCities bid Bay
Cities also listed St Francis Electric as itssubcontractor supplying Signals and Traffic for a

dollar amount of12390631 on the Listof Subwnttactors andLBESLBENSLHE Utilization
Form Ifthe price of6720000 were to be used for Item 176A Bay Cities would be using St

Francis Electric for over18000000 worth of Signal and Traffic Work instead ofthe

12390631 which Bay Cities listed on its Subcontractor Listing Form The variation between

the Bay Cities price for Item I75A and the information provided on the Subcontractor Listing
Form creates another ambiguity Since two otherbidders Gallagher Burk and Ghilotti Bros
also listed St Francis Electric to perform Electrical Work yet priced their Items 175A for less
then 700000 the variation in pricing between bidders using the same subcontractor St Francis

Electric alsocreaesadditional ambiguities

Although the City did not establish procedures for resolving ambiguities between an item price
and the BidsTotal Price orbetween amounts listed on the Subcontractor Listing Form versus an

individual item price the Special Provisions provide that the City reserves the right to waive

any informalities or irregularities in bidsreceived Moreover to determine ifan irregularity is

minor the City is entitled tomake inquiries For instance in Ghilotti Construction Company v

CityofRichmond 1996 45 CalApp4th 897 the Court stated that
In determining whether a bid is responsive to a solicitation for bids and whether a

deviation from contract specifications may be disregazded as insubstantial the contracting
entity must provide the bidder with notice andallow it to submit materials concerning the

issue ofresponsiveness However the entity need not conduct a hearing make formal

findings or otherwise comply with the due process requirements for determining whether

a bidder is responsible which were defined by the Supreme Court in City of

InglewoodLACounty Civic Center Auth v Superior Court 1972 7 Cal 3d 861
870871 103 Cal Rptr 689 600 P2d601 Taylor Bus Service Inc v San Diego Bd
ofEducation supra 195 Cal App 3d at pp 13411343 Id at 904

Any inquiry into the ambiguities regardingBay Cities bid lead to the clear conclusion that Bay
Cities pricing for Item 175A was misw2itten by a factor of ten as6720000 instead of
672000

Although case law exists in California regarding resolving ambiguities between unit prices and

total prices Pozar v Department ofTransportation 1983 145 Cal App 3d269 the public
entity must exercise its ministerial duties in applying its rulesfor resolving ambiguities there

are no published Califomia cases addressing whether anobvious error in pricing an item by a

factor of ten or a hundred is an error which the public entity has discretion to correct Califomia
courts routinely rum to Federal public contract law for guidance and legal authority in dealing
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Robert A Bauman

June 28 2010

withpublic contract law issues because it is more fully developed than Slate law Under federal

law the obvious misplacement of a decimal point is a minor clerical error which the public entity
is entitled toborrect See Cibinic Nash Formation ojGovernmen Contracts 655 818 3r
edition 1998 When a bidder makes an obvious error insubmitting a price which is in errorby a

factor of ten or a hundred the public entity may correct that error

While there aze no published Califomia cases discussing an eaors similar to Bey Cities error

the unpublished case ofiVevocal Enterprises Inc v Board ojEducation ojlheFresno Unified
School District 2001 Ca1AppUnpub LEXIS 1053 is instmctive and persuasive because the

States Attorney Generals Office appeared on behalfof the State of Califomia Department of

General Services and argued that mistakes such as the one made by Bay Cities is an

inconsequential error and correctable In Nevocal the Fresno Unified School District District
awarded a construction contractto the low bidder Harris Construction Hams eventhough
Harris bid included deviations in its bid including typographical and arithmetical errors Harris

bid runner was under time constraints when he filledoutthe bid and used poor penmanship and

made several errors including failing to use the word thousand inpricing an item and minor

arithmetic errors The secondlow bidder argued that Harris mistakeswere material and that the

District was prevented from waiving or correcting the errors n reviewing the Districts

decision the Court analyzed whether Harris errors were inconsequential which would allow the

Districtsdecision to waive the errors and accept the bid

Grand Total Error The Bid Documents provided that the BidsGrand Total should be

the total ofBase Bid A plus Base Bid H The Court assumed that Harris Base Bid A price was

16919000see discussion below and its Base Bid price was 271700 therefore its Grand

Total should be19190700 Instead Harris Grand Total was19190700 an error of700 In

reviewing whether the error of 700 was significant the Court stated
We find this to be an inconsequential deviation thatwas waivable by the District First

we believe it was not a mistake that Hams could have used to withdraw its bid under
section S 103 referring to Public Contract Code 5103the deviation 700 outof over

19million is so slight as to be immaterial Furthermore the 700 deviation wasnot the

reason Harris bid was the lowestbid indeed without the deviation Harris bid wasstill

more than 300000 less thanICIIs

Like Harris Bay Cities also made a minor arithmetical error iri writing down its Total Bid Price

Ifone assumes that Bay Cities price for ItemNo 175A is 672000 instead of6720000

the Grand Total of all ofthe Items Totals should equal4685313205Instead Bay Cities Total

Amelco Electric v Ciry oj7housand Oaks 2002 27 Cal4th228 2442A6State ojCadjornla vGuy F

Afklnson Co 1986 18727 Ca13rd 25 3334 C Norman Peterson v Conminer Corp 1985 172 CaLApp3d628

64764Pacific Architects v State ojCaflfornla 1979 100 CaLApp3d100 126 166 Jasper Const v Foothill

Junior College Dist 1979 153 CalRptr 767 771772 As stated by the Court in Pack Architects v State of

California supra We are strongly persuaded by decisions relating to the federal procurement bidding
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June 28 2010

Bid was written as46653143 anerror of1095 Like the decision inNevocal the bids

arithmetical error raises the question ofwhether it is so substantial that it cannot be waived If a

difference of 700 on a 19million project is immaterial thenBay Cities mistake of1095on

46 milliondollar project is certainly immaterial and waivable With a mistake of only1095

Bay Cities would not be allowedtovvithdraw its bid under Public Contract Code 5103 so Bay
Cities wouldnot enjoy a benefit over other bidders And likeHarriss bid even allowing for Bay
Cities deviation Hay Citiessbid still remains low Bay Cities bid is nearly 35million lower
than the nextlowest bid In Nevocal the State Attorney General representing the State of

CaliforniasGeneral Services argued that Harris mistake was waivable and the court upheld the

Attorney Generalsposition Ifthe City should decide that Bay Cities mistake of 1095 is

waivable its decision would have as much validity as the Attorney Generalsposition

Base Bid A In submitting a price for Base Bid A Harris wrote a number that appeared to

be1899000 although it could be read as18819000 In addition to theambiguity ofthe

number written Harris also wrote in or the priceasEighteenmillion nine hundred nineteen

dollars18000919which was 91808 less than the written priceof18919000 For

purposesof analysis the Court analyzed the various figures within Harris bid and applied
mathematics to confirm Harriss intent The Court reviewed Harrisspricing as follows

Grand Total 19190000
Base Bid B 271700

Expected Based Bid A 18918300

In determining that Harris mistake in writing in words a number that was918081 less than the

ntvnerical price the Court stated

This expected Base Bid A does not exactly correspond with either the numerical or the

writtenversion of Base Bid A however it is relatively close to only 700 less than the

numerical version and relatively distant from 917381 greater than the written version
The first discrepancy is minor compared to the second It can safely be said that Harris
did not use the written version ofBase Bid A 1800099or any number close to it to

calculate the Grand Total Amount if it hadthe Grand Total Amount would be mote than

900000 less than it is The numerical version of Base Bid A however is fairly
consistent with the Grand Total Amount and in light of Harriss admission it had
discounted the Grand Total Amount by 700 the numerical version becomes entirely
consistent Furthermore when evaluating the opened bids the District apparently
determined that the intended amount was 18919000We thus believe the erroneous

omission of the word thousand is made obvious by reference to the rest of the bid is

easily resolved and is supported by Harrissstatements during the hearing This mistake
is therefore not material
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June 28 2010

IfBay Cities bid is analyzed in the same manner as performed by the Court inNevocal the

results would be as follows

Total Bid 46853143
All Bid ItemaExcept 175A 4618113205
ItemNo175A 67201095

Like with Harris bid Bay Cities pricing does no exactly correspond with its intended pricing
but it is within1095of it Although the City has calculated Bay Cities price for ItemNo

176A as6720000 this pricing is wholly inconsistent with Bay Cities Total Price and Bay
Cities listing of St Francis Electricsparticipation as12390631 IfItem 175A was6720000

or anything close to it then Bay Cities total would be more than 6million more than its Total

Bid With reference to the whole ofBay Cities bid all other bidders pricing for Item No 175A

and the dollar value ofother bidderswho listed St Francis Electric it is obvious that Bay

Cities priced6672000 for Item No 175A by mistake instead of672000 ree attached St

Francis Electricbid of June 22 2010

Although the decision issued by the Court in Nevocal is unpublished the reasoning behind the

decision and the State Attorney Generalsposition in support of the Citys methods to resolve the

discrepancy is persuasive that the whole ofa bid maybe considered when resolving ambiguities
in bids

Here the City has the discretion to waive the deviation because the variance was inconsequential
Though competitive bidding laws are written to prevent fraud and corruption their purpose is to

benefit the public and not any individual lone bidder As quoted by the Supreme Court in

Domar Electric Inc v Ciry ofLos Angeles 1994 9 Cal4th161173
The provisions ofstatutes charters and ordinances requiring competitive bidding in the

letting ofmunicipal contracts arefor the purpose of inviting competition to guard against
favoritism improvidence extravagance fraud and corruption and to secure the best work

or supplies at the lowest price practicable and they are enacted for the benefit of the

property holders and taxpayers and no for the benefit or enrichment of bidders and

should be so construed and administered es to accomplish such purpose fairly and

reasonably with sole reference to the public interest These provisions are strictly
construed by the courts and will not be extended beyond their reasonable purpose

McQuillin Municipal Corporations 3dreved 1990 2929emphasis added
There is no evidence thatBayCities bid involves favoritism improvidence extravagance fraud

comrption or uncompetitive biddingpractices In fact ifthe City awards the Contract to Bay

Cities the City and the public will benefit from the savings in Bay Cities bid price versus the
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next lowest biddersprice

Bay Cities cannot believe that anyone ingood faith can argue that Bay Cities pricing for Item

No 175 was calculated as672000 but miswritten as6720000 In fact it would be

comical to imagine a situation wherein the City attempted to award the contract to Bay Cities for

46853143 and Bay Cities argued that it was entitled to receive6720000 for ItemNo 175

when it is clear that this number is off by a factor of 10 and it does not reconcile with Bay Cities

Bid Total withBay Cities Subcontractor Listing or the pricing ofother contractors for the same

item Public entities are entitled to deal with problems in a sensible practical way Iis

sensible and practical for the City to determine that Bay Cities miswroteits pricing for ItemNo

175 by a factor oftenand award the contract to Bay Cities based on its Total Bid price

CONCLUSION

In Judson PaciJJcMurphy Corp v Durkee 1956 44 CahApp 2d377 the court stated

that
It certainly amount to a disservice to the public if a losing bidder were to be permitted to

comb through the bid proposal or license application of the low bidder after the fact

and cancel the low bid on minor technicalities with the hope ofsecuring acceptance of

his a higher bid Such construction would be adverse to the best interests offhe public
and contrary to publicpolicy Citedwith approval in GhiJolti Construction Company v

Ciry ojRichmond 1996 45 Ca1App4897
There is no doubt that Bay Cities provided the lowest bid to the Cityand the Citywould save

over3000000 by awarding the Project to Bay Cities Looking at Bay Cities bid as a whole it

is clear that Bay Cities pricing for Item No 175 wasmiswritten by a factor of 10 To ignore
what everyone knows occuned Bay Cities bid runner miswrote the price ofNo 175 by a factor

of 10 it o place form over substance to the detriment of the public Bay Cities requests hat the

City use its discretion to resolve the ambiguities in Bay Cities bid by determining that the price
of Bid Item No 175A is 672000 and awarding the Project to Bay Cities Should the City
decide to not exercise its discretion then Bay Citiesalemately requests hatthe City reject all the

bids and rebid the Project on an expedited basis During these hard economic times it is

probable that the City would save the public over35million from accepting a short delay to the

Projects start Should the City have any questions concerning Bay Cities bid please call me

Sincerely
f7

Marto anqueros
General Counsel
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2001 Cel App Unpub LEXIS 3053

NEVOCAL ENTERPRISES INC plelnIffand Appellant vBOARD OF EDUCATION OF THE FRESNO UNIFIED SCHOOL DISTRCr et al

Defendants and Respondents HARRIS CONSTRUCTION CO INC Real Party In Interert

F0343B1

COURT OF APPEAL OF CALIFORNIA FIFTH APPELLATEDSTItICT

2001 Cal AppUnpub LEXIS 1053

December 4 2001 Filed

1 of7

NOTIClt e1 NOT TO BE PUBLISHED IN OFFICIAL REPORTS CALIFORNIA RULES OF COURT RULE977aPROHIBITS COURTS

AND PARTIES FROM CITING OR RELYING ON OPINIONS NOT CERTIFIED FOR PUBLICATION OR ORDERED PUBLISHED EXCEPT AS

SPECIFIED BY RULE 9778THIS OP3NION HAS NOT BEEN CERTIFIED TOR PUeUCAT10N OR ORDERED PUBLISHED FOR PURPOSES

OF RULE 977

PRIOR HISTORY APPEAL from a udgment of the SuperiorCourt of Fresno County Super Ct No fi33433Wayne REllison

ud9e

DISpOSITONr The Judgment Isaflrmed Costs on appeal are awarded tP real party In Interest

CORE TBRM9 bid bidder suhcontractorsdeviation entity Inconsequential numerical contreQin9 wntacted walvable

spedflcetlona arlthmetlral typogrephlrsl withdraw bidding dollarrebid nonresponsive unfair substantial evidence good faith

effort statutory requirement competitive blddln9 sollcltatlon responsive Immaterial lowest omission competitive corruption

COUNSlL Patrick HKelly for PlalntlR dnO Appellant

Deb C Padersdotter for Real Parry In ARlon

0111 Lockyer Attorney General Manuel M Medelros Asslrtent Attorney General antl Kenneth RWilliams and Raman De la Guardia

Deputy Attorneys General far Defendants and Respondents State of Callfornla Department of General Services State Allocation

Board and Office of Public Works Construction

Mttprmlck Barstow Sheppard Wayne 8 Carruth Stephen E Cercoll and Todd W Barter for Defendants and Respondents Board of

Eduutlon of the Fresno Unlfled School Dlstrlci end Fresno UnlRed School Dlstrlet

UDDESt Levy WE eYj CONCUR Vartabedlan Adlnq PBuckley

OPINION BY Levy

OPINION

Real petty In Interoat Herrie Construction Cor Idahereafter Nerrisrthe lowest bitlder was awarded theconstructlon

eontreetby respondent Fresno UniRed School Dlatrlct Board of educatlon hereafter the District to build llieebeth

Terronn Middle 9ehaol Tha second lowest bidden appellant Nevocal lnlaprlsnr inc do1n0 business es KH

ConserucHOnl NernRerKH unsuceusfully aoulht awdt of mandate from the superior wortto compel theDlstrlet to

rncind thecontract and to reject Nerrissb1d ae materlelly nonresponsive KX appeals thedenial 6thewrltr contending
the DhtrlcYS award of thecontract to Norris was srbltrary end capri9loue because the contrectwea nonrnponelve antl

eontalrwd material errorsand devfetlons whichwere notWelvable hY theDlatrlct We will MRrm

FARS

In anticlpadon of bulltlinganew middle school the Dlatrlct advertised for mnsructlon bids hereafter the Initial bids on November
31 1993 and December 1993 The Initial bids were Opened on February 2 1999 On March 11 1999 the Dlrtrictvoted to reect all

bids endcell br arebidOn March IB 1999 and a3 Marrh2fi 1999 the Dlatrlct advertlaed the rebltl then opened the reblds

on April 23 1999

In Its bid sblldtatlon the DlsirlR stated It reserved Me right to reJed any or all proposals to contreR work with whomever and In

whatever manner to abandori the work entirely or to waive any InformalityIrregularityIn bids received or the bidding process

The spedflratlgns also Informed bidders that the wntractshall be awarded to the lowest and mast responsible bidder aubmltting a

6f252010941 A
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bidpropoxln addition thebltla were requlrgdto Indutle documentationof the biddersefforts to utilize Disabled Veterans

Business Enterprlx DVBE subcontractors TheDistrictsstaff and counsel remmmentled ameptanceofKHsbltl bemux although

Hards sbidwas lowerItalso ontalned several davlatlons from the bid sceUFlmtlonsOn

May 13 1999 theDls rlttheldahearing to consider themntrattsawardHarrissattorney argued the davlatlons In Its bid wrote minor

and walvahle Ultimately the District votedm waive thedavlatlons and accept HarrissbidOn

June t6 1999 KH Fllad apetlClon foran alternative writof mandate In the Fresno County e4Superior Court Harris filedan answer

tothe petltlpn KH then filed a memorandumof Dolnls end authorltles Inreply accompanied byevldentlary obettlonsto the de

laratlonofHarrisspresident and bidder Atthe hearing on the petition KHrequesteda ruling an Its evldentlary obettlgnsanda statement

ordedslonIn

Its statement ofdedslan he court made thef911pwinq flntlings1P hll C tact Code section 10115rIs mnttltutlonal to the extent

thatItgives apreferenceto WeEs2the District did not abux Its dlscretlon by waiving themathemadul errors InHarcis sbltl

because there was substantial evidence to support themnUUtlon that the errors wareImmsequentlalImmediately reQlfled and otherwise

rewlvable3the Dlstrltt did not abuseIts dlsuellon In flntling lhap Harris substapllally mmplled withthe DVBE provlslons of
the code because there was substantial evidencem support themncluslon that Harris madea good faith eflart Co meet We DVEE goals

and because KHprexntetl noevidenceofany ettual unfair edvtlntape obtained by Harris For these reasons thecourt dented the

petltlon FOOTNOTES

s

All statutory references are to the Public Contract Cpda unless otherwlx noted a5

DISWSSIONI

STANDARD OFREIIi WOur

purpose In reviewing theaward of apublic contrettISthesame as the trial muttsto determine whetherMepublic entitysflndings
and Oe4slon arewpported bysubstantial evidence Ghlfottl cenatructbnrC Na Rkhmond1996145Cal Aao 4th 89T

9o3J In this mandamus actionaI91ngunderCd iCl II P d ttl 1085 our review Is Ilmltetl rean examinationofthe

Droceetlings to determine whether theDlstrittsattlona ware arbitrary mprltlous entirely lackingIn evldentlary supportor Imm

slstentwith proper Procedure ThereIsa presumption that theDlstrlttsattlans were supportedby substantial evidence andKH7

Iles the DuNen of proving otherwiseWe may not rewelgh theevidence end must view It In the Ilght most favorable tothe Dlstrltt

sattlbns Indulging all reasonable Inferences In wpport of those actions ICitatlons GhloINsupra 45 Cal ADO4that o 903

904nomlRetl We defer to the Districtsflndings of fact where theyare wpp9rted by substen lalevidence MCM On5

fClt dC N 5 F tl m199816fibAOO 4th3fi9 3T43753Mandamus isen BpproWlete remedy

ro compel MeexetIxof tllscretlonbya government apenry buk does not Ile to mnlrol theexercJSe ofdlscretlon unless under

thefacts tll5aetlon canonly be exercised In one way Citations Ghlfottl supra 95 Cal AOO4thato904 II

PUBLIC DDNTfGCrSID9 In

generalaWDIIC entity Isrequired toput slgniflmnt mntratts outfor mmpetltlve blddingand to award themntratt to the lowest responsible

and responsive bidderLft ds f IN 1996 91Cal A9th 1432 1438 Asthe bid mllcitatlpn

In this cese explainedaresponsible bidderIsa bidder posxssing the skill JudgementscIntegrity and flnandal ability necessary
to timely perform and complete the contratt being bid and aresponsive bidIs a bld whlchmeetsell of the spedflWtlons set

In the request forbltl proposal The

mart lnKi Sal Nn hl sUSA 1 t Uf Kv Calf 1 19881 206CIA 3d 449253 UI Rt 1

dlswsxd thepollry consldemtions behind the competitive biddingstaNtea The

purpoxof a7 requlrln9 governmental antlUesto open the contracts process to public bldding Isto ellminate lavorltlsm fraud end

mrruptlonl avoidmlwse ofpublic Nndc and stimulate advantageous market glom mmpetltlonCIallonseewux ofthe potential

for abuse arlsing ham davlatlons from atrltt adherence m standards which promote ibex Wblk benefits theletting of public mntrects
udiverully receives lox udldal scrutiny and contrails awarded without strlttmmpllance withhltldlnq requlremanls will be set

aside This preventative approachIsapplied even whereItIs certain there was In fact no mrwptlon aradverx effect upon the hldtllnq

process and the davlatlons would save the entity money Cltatlons The Importance ofmalntalnlnp IntegrityIn povemment and

the tax with which policy goals underlylnp the requirement foropen mmpetitlve bldding may ba surreptltlously underwt mandate

StnQ mmpllance With bldding requlremanls Cltall0nKkasupra 286 alApo 3d at o0 456 45TA

Beale cute ofcompetitive bldding Isthat bids must conformospedflcetlonsIabe responslve7 andthat If a bid does notm mntorm

teeIt may not be amepted Cllatlons HoweverItIs further wellestablished thatabid which substantlelly mntarmstoamil

hr bids may th9ugh ItIs not strictly raspontlvebeaccepted If the variance mnnot haveaffected theamount ofthe bidor given the
bidder an advantage orbenefit notallowed other bidders orIn other words lithe varianceIsMconsequentb Citations QQQ

n c a i J In

determinlnp whetherabid Is reaponslve to a solkl atlonforbitls and whetheradeviation from mntratt spedflmtlpns maybe disregarded
as Inwbstantlal themntrattlnq entitymust provltla thebidder with notice andallow Itto p9 submit materials concerning

theIswe of responsiveness Howevertheentity need not mnduttahearing make formal flndings orotherwise comply with

the due procett requirements fordatermininp wheNerabidder larcaponslme Cltatlon rhlbkCctb co ClN oRkh

d 45 C I Ae 4th t o 904 Thus althougha bid sresponsiveness can often be tlatermined from theface of the bid without
outside InvestlgatlonorInformation themntrattlnp entitymay elm consider Information subsequently provldabya bidder Attachment

IV6
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who has been Informed his Or her bid may be nonrespnslve See oM v r t 1 dc fn v CihCOUndI suora 4l

Cal Ao4th at o 1430

Whetfier In any given mse a bid varla subrtantlally oronly Immsequentlally from the coil for61ds Is a question of IaR Cltatipn

The factual Issue to be resolved Is whether the variation resulfetl In an unfair competltlve advantage In the bidding process
Its Id C rv 9 F i lore 66 CIAoo 4th at o315 I the devlatlon IeSU n

tpatltlve e10 advantage toabidder the deviation Is substantial and Me contractlnB enIty cannot waive It yallev

rte a1 fLAOe4Mak o I4a2J Contractlnq entitles mustguard agelnst theposslWllty Nat

e devlatlon would glue the low bidder a last look enjoyed by no other bidder Similarly a bid thatvloletes a statutory
In matters of substance muct be rejeRed by the contracting entity SrP r Crrv e kr

cna sncc06f 33 N 2d 1971J If however the devlatlon from thestatutory requirements Is minor Or trivial the

ntlN malntalna dlsaetion to either accept orreject the bid Id at o 506

In GMbttl Me court noted that to be wbetantlal

thedevlatlon must be capade of faUlltatlnp corruption or extravagance or likely toaectthe amount of bids orthe response of

potential bltltlem Qtatlons These eonsideratlons must be evaluated Rom a practlml rather thenahypothetl4l standpalnq with

reference to the factual Urmmstanmsof the cauThey must also be viewed tall In Ilght of the public Interest rather than the

toicomb Mrouph thebD prolposel ordidlcenw appllratlnoflMe Itow 61 der eRer the mct ad lunul the low 6 dean minoo
be permttted

technlcallties with the hope afucuring aeceptanm of his a higher bid Such construttlon would ba adverse td the best Interests of

the Wblk antl cohtrary to putillc polity CItaH00

In Domar FI 1 r i I1 sA 199019 UI 4th 161@94 P 2tl 9341 our Supreme Court emphasized the necessity of

a pregmaNC approach placing the public Interest above the mterestr of Mebidders AS one IeadlnB treatise ezplalns The provlslons

ofataNtes charters andordinances requlring competitive bldding In the letting of munlIpal contractr are for the purpose of Inviting

competltlon to guard against avorltlsm Imprwltlenm extravaganm Rautl and corruption andt secure the best work r supplies et

the lowest price DraRlmble and they are enacted for the beneFlt of property holden end taxpayers antl not forthe tall beneht ar

enrkhmene of bidders and Should be co construed and adminlsteretl as toattmpllsA sum purpose ably and reasonably withsole

reference to the public Interest These provslons are atriQly construed by the worts end will not be extended beyond their

reasonable purposeCOmpetltlve bldding provlslons must be read In the Ilght of the reason for their enactment or they will be applied
where they were not Intended to operateand thus deny munlIpalltles authority t0 deal with problems Ina sensible praGlml way

Gtatlon Thus laws requlring pompeGtlve bldding em not to be given such a constNWan es todefeat the objecfInSUHnB

economy and ezdudlnB favorltlsm arN corrup0on Clretlons Citation Ub C C1N Rkh d a 45

CaLApo4that m 998999

IiI TYPOGRAPXICAL AND ARITNMETICJII ERROR6

KH malntalhs that Harriss bid contains typographical andorarlthmetlcal errors wMch were material As moth KN argues he errors

entitled Harris to withdraw Itr bid If It so chose Mereby providing Harris an unairatlvantrge Narrls responds that ell such

deviations e137 were ImmSequential and walvable by the DlstrlQ

Mistakes are often made In bids becausesutKnvactorsusually deliver their bids to the prime contractor the bidder by telephone

within Me lest hour or two before bidopeningtime because the suhcontrectors do notwant their bitls tobeshopped fol
ConstmctinContracts and Disputes 3d edJ 2000 4749pp 292493 During those lest hours or minutec the bidder receives

the subcontractors bids evaluates them and assembles them far the bid The time gravureoften protlums typogreDhlml end

arlthmetlcal mlbtakeS In the bid Id at 49p 293

When Me cantractlnB entlH finds the bid nonresponsive because It containsa mateflal typ9raphiml or arlthmetlcal mistake the

bidder may seek to withdraw Ib bid end recover Its bid bond In order to avoid being held to a contract on the erroneous term x 4

5101 et Seq ijs C t N F f 1985 t6n r I A ntl 1175 1191 2L0 Cal Rotr 99J Relief Is only allowetlIthebidder

can establish that 1 a mlatake was made 2the bidder gave the public entity written notice fthe mlatake within Ove days
eRer Is14 the opening of the bids 5pedrying In the notim In Oetell how the mlatake ottvmld 3the mistake made the bid

materUydlerentthen the bidder Intended It to be and 4 the mistake was made In Hlling out the bid and net due to error In

judgment Or to mreleuness In Inspecting the site of the work arIn reading the plansor spedFlcotlons 5103

FO07NOTE5

a Blds uwally require a bid bond under which acorporate surety company guarantees that the bidder will sign the contract to

perform the work at thebid prim If the bidder Is awarded Me contrail Col Construction Contracts and Disputes sura 47 p

292

A metega typographical orarlthmetlcal mistake justlFles relief and regardless of whether the bidder resorts to relief Me mistake

mnnot be waived es Inconsequent181 by the contraQlnq entity N F 163 C I A 3d t t 191

Its en whole bitls wnnae be

ImmMerbl rypographlml or aUthmetlml mistake on the otner nano is mconsequenmaces s lus

thecontreRing entity See nl ai I a 0th t i

an Inconsequentlel mistake to withdraw Its bid the contramnq entity Is entitled to enforce Its rightt

t use

As toeach typographiml orarlthmetlcal mistake In this case we ask this question was Harrissmistake w Immaterial and

inconsequenlal that the District mould have waived I and aceepted Me bid thareW forming acntract from which Harris mouldnot

wlthdraw7 if s the mistake 16 did not provide Harrisan unfair advantagethe opportunity to withdraw Its bmanppgrtunlty

3 of7
6252010941
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that was not eNoyed by other blddera who camDleted their bids properlY Obviously critlml to this consideration Is the question of

whether the mistake was material It It was material It was notwalvable by the District and Herrls could havewlhdrewn Its bid If I

was not material there was no reliefand the mistake was walvable

The Olstrktsbid form required five separate bids TheFlrst three were the main bids Base BId A for the bulk of the proedBase Bld B

mr the remainder of the proedantl the Grand Total AmOUnt for the entire proect The Omer two bids Alternate a 1 and Alternate A

2were small Itemized deductions from the proedEach bid was required to be legibly represented In both numerical and written

farm The Dlstdd reservep the right to awartl the contract In any one Of four ways Base Bld A only Base Bltls A and atogether Base

BId A and selected Alternates ar Base Blds A and B and uleRed Alternates

Harrissbidderwho was likely antler time pressure when he filled out the bid used poor penmanship and made several errors Two of

the17 errors appearto be omlcslons ofthe wordhousantl and another which appearsto be an arimmetlml error As wewill

explain we And then errors and Oevlatlons set out separately below Immeterlal and Inconsequential and therefore walvable by the

Dlstritt Bemuse the Dlserlct coultl waive the errors and deviations and accept the bid Harris was not permitted the unfair Opportunity

to withdraw Its bm

AGrand Tofel Amount

KH contends me penmanship In Harrissbid Ic 50 poor that the numerical version of the Grand Total Amount mould be read as eight

diRerent numbers antl the written version as two We Ontl that although the handwrlBnq throughout the bitl I5 generally abysmal
both me numerlml and written versloncotheGrand Total Amount ere nevertheless adequately legible and consistent with each

Other Upon a review Of therecortlwe condatle meremn be no doubt the amount Is 19190000

KHssecond complaint on this point Is that the Grand Total Amountof S 19190000 IS 7001au than I 6houltl be hatl Morris added

Base Blds A and B together The Insrudlonfor the Grand Total Amount states GrandTotal Amount Base BldAplus Base 38
BldeAssuming Base Bltl A Is 19919000 and Base BID 8 Is 371700 See post the Grand Total Amount Should be

19190700 rather than 19190000KH conteMS Harris galnetl a competitive advantage by aRording Itself the oppprtunlry to offer

adiscount In the event the Dlstrid awarded the combined total contract whlrh Itdid while Other bidders strldly ollowetl the explicit
b101nstrudlons m adtl Base BldsA and B together Harris malnmins the GrandTotal Amount was slmDly discounted to seam a round

numberand to pass on a savings to he Dlatrlct Furthermore Harris points out the Grand Total Amount rather than Base BId A Or B

was the bid aoxpted by the Olsrltt

We find this an Inconsequential devlatlon Nat was walvable by the Dlstrlrt Firstwe believe It was not a mistake that Harris cou10

have usetl to withdrew Its bid antler seGlon 5103 Harris atlmltted o the District that the devlatlon was not a mlrtake but an

Inandon6 discount Also the devlatlon 700 out of over 19 mllllon Is so dlghtas to be Immatenal Furthermore the 700

devlatlon was not the reason Harriss bltl wee the lowest bid Indeed without me devlatlon Harrisss19 bm was 61111 more than

3000001ess then KHs

B Base BId B

KM argues the numerlml version of Base BId B Is written so Illegibly that It could ba Interpreted as either 271700 Or 231700

in our estimation me number Is readily dedpherable as 21700antl the written verslan dlreNy below It plainly reads Twa

hundred seventy one thousentl seven huntlreddollarsThere Ia no substantial devlatlon here

G Beee BIdA

Base BldAIs numerically wrltren as what appears m be18919000which KH argues couldbe read as18819000 On the

Ilne beneath the number Is legibly spelled out as Eighteen mllllon nine hundred nlnemen dollars 18000919 Although the one

digit Of the numerlml version Is ambiguous we believe reference m the wrlKen verslan which Indudes the wordsnlne hundretl

nineteen makes clear that 18919000was Intended The more serious error however exlrtsbemuse the writtenversion Is

918081 less than the numerlml version Harris asserts that It IS obvious there was a simple omission of the wOrtlthousentl from the

written version and that rehrance to the entire bid parICUlariy 10 considering Harriss admitted discount of the Grand Total

Amount clarifies the Intended value

We condude the error In Base Bld A was walvable for the following tworeasons First the numerlml antl written versions ere In

agreement If the word thousand Is simply added to ma end of the written entry Secgntl comparlnD various figures within the bltl

and pertOrming the proper mamemaIrsconfirms that the numerlml version re0efts the biddersIntent The Grand TomlAmount Is

19190000 Base BId B is 27100We have already confirmed the rellablllty of Wax two flgurcs SubtredJnp Base Bid Bfrom me

Grand Total Amount should reveal the exported Base Bld A

Grand Total Amount 19190000

Base Bid B 271700

Expected Base BId A 1891B30D

Thlz expertetl Gaze BId A does not exactly correspond with eIher the numerlml or the written version of Base Bld A however It Iz

relatively close to only 7001ess than the numerical version and relallvely distant from 917381greater than the written

version The first dlscrepanry is minor compared to the secontl tmn safely be sold that Harris did not use the writtenversion of Bau

BId 11 A 18000919 Or any numberclose to It tomlalam the Grand Total Amount If It had the Grand Total Amount would

he more than 4 900000 kss than It Is The numerlml ver5lon of Base BId A however Is fairly consistent with the Grand Total

Amount andln119h of Herrlssadmission It had discounted the Grand Total Amount by 700 lha numerlml version becomes

entirely consistent Furthermore when avaluatlnq the opened bids the DlStdd apparently determinetl that the Intended amount was

18919000We thus believe the erroneous omission of the ward thousand Is made Obvious by reference to therest of the bid Is

easily resolved end Is supported by HerrlsSstatements duHng the hearing This mistake Is therefore not materl6l

D AltamemYf

cnsnolo9alAh
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error InAlternatei1 is nearly Itlenllcel tothat In Base eldA the omlMlon of the word thousand butIn this rase the word should

havebeen Inserted Into rather thanadded ontotheend of the phrase The numerlcel version statesS153 059 while thewritten

versionreatls One huntlred fiftythree and 8Ry nine dollars DomparlsOnothenumaricel and written versions andHarrls5 admitted

217 omisslon ofthousand anpIts prevlcus omission from Baze Bld Arenders theerror obvious Immaterial and walvable

E

Conduslon In

sum Herrlsstypographical antlarlthmetlcal devlatlons areinour estlmatlon Immaterial andImm seqdentlalAs such theDistrld

adeclslon to welve these tlevlationzIssupported by substantial evidence IV

lRROleS IN DVBE PARTICIPATION DOCUMlNTATlONKH

also contends Harris ailedto comply with theDVBE Disabled Veterans 0uslness Enterprlsa requirements and therefore Its bid Wes

materially nonresponsive Herrlaagain malntalns thedefects are minor antl Imm sequenbaland theDlstrld didnot ad arbitrarily or

aprlUOUSIy whenItwaived them A

mnatrudlon bidder Isrequiredto meet or make agootl faith effort tc meet the goal of hlrlnq DVBE subcontractorsto perform three percent

ofthe bidstlollar amount 10115 13Thepurpose of the statesDVBE partidpatlon goal Istc enmura9e greater emnomlc apportunltles

for DvBES and to promote competition among state agendas to enhance long termemnomlc effldency In the proarement

ofmOShudlon penhacta 610115subd fblJ In

awarding 257 the rontrect themntradlnp entitymustmnslder each bidder se8orts to reach this goal 10115 2sdbdaA

bidder who does not meet the three percent goalls notdlwualigedIfIt Is deemed to have madeagood pith efort by showlnpIt1 mntaded

thecontracting entityto Itlentlfy DVBE subcontractors2mntMed otherstateend fetleral agendas and with DVBE organlza8ons

to Identify DVBE suhmntractars3published adVertlsing Intrade papers and DVBE focusedpaper4Invited bltls from

DVBE submn ractoreand5 mnsldered DVBE subcontrectora4101152subdbin

response to these requirements the Dlstrldsbidwlldtatian package InUUtletla DVBE policy stating theMtltlers were required to meek

Methree percent goalor to demonstrateaqmd faith effort hatl been matle to do ace The Pour statuory requirements wereslated

followed by a warnlnq that allure to meet or makea good faith effort to meet thegoal would render thebid nonres0onslve The

bid Included several pagesofDVBE doamentatlanA

Falluro mContact Obtrlet toIdandFy DVBE SubcontractorsKH

asserts chatHarris felled to perform thefirst DVBE 24bid requlrementocontact the Dlstrld forthe purpose ofIdenflfylnp pa

entlalDVBE wbcontractarsKHleft bank thespaces In the DVBE dommenatlon requestlnq theDlstrlctstelephone number datecontadetl

antl person contactetl Harris respontls Mat It did In fad engage Innumerous mnversatlons withschool tllstrlct staN mncerning

DVBE subcontractors duringboth theInltlal bid and there bidperlpds Harris points outIL IncludedaIlst of the numerous quallfled

DVBE wbmntrectors sollcltedforIts bltl as an attachmentoIts Gootl Faith Effort worksheet enextra step that was not required

We

flntl nothlnq In Me record Io support Harrls6assertion thatIten9aped In several mnversatlans wlehthe District staff eparding DVBE
subcontractorsAtthe hearlnq Herrlssattorney didnot explain that Harris had In Pod mntaded theDlstrld butthen had mistakenly

felled to fill out the form compldely Instead counsel pointed to Harrissotherwise extensive efforts to locate antl employ DVBE

subcontractore Thequestl0n thereforeIswhether Herrlssfailure to contact the Dlstrlct amounted to a subsWn0a1 tlevlatlon from

the bid requirementsIn IIBht of 281 Hamis sOther eROrts to contact DVBE subconlrautars we

acknowledge that Harrls6obligationtd tontnd theDlstrld wasastatutory requirement undersedlon 101152oned

theallure to comply withastatutory requirementIn matters ofsubstance labrat to a bid but aminar orInI tlon

from statutory requirements Isnot GilB C t dl C Dlty IB ckt 35v M 503 50 subcontractors

possibly local which the bidder mold contact and potentially hire for the construdlon contract4101152subdb

1to Identl disabled veteran business entgrprises Italia atlded We conclude therequirement that thebidder contact various

entitles Inorder to obtain theIdentltles of DVeE wbcgntractorsIsa matter of wbstance buthe spedflc requirement thatthe bidder

contact the Dlstrld Porthat purpose Isnot In Itself amatter of subsance Ifthe bltlder shows Itdltl In fad obtain the required Information
through other sources 18

Here Harris presented dxumentary evidence thatItmntaded theOffice otSmall andMlnodty Business by phone and by Internet

mntadedaDVBE organization end the DVBE Network by phone and utlllzedaIlst Ithad mmplled from previous contacts and

mrrent Web site searches see post From those sources Harris was able to contact abort64 potential DVBE subcontractorssWe

find thistohe substantial evidence chat Harris substnntlally compiled with theDVBE requirementtoIdentify potential DVBE subcontractors

Herr16sallure tq contact theDlrtdct wastherefore walvable FOOTNOTES

a

We note that one subcantradar contecte0 wasapparently notaDVBE butellherasmall disadvantagedorwoman owned business

B

Fellure toLlat Approprlsta Dates KH

next argues that Harris Ilatetl dates forIts mmmunlce lonswithDVBE corrects which were outside theproper windowotlmethat Is

bePore there bltlwasatlvertised onMarch 18 1999 antl March 25 1999 5
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Harriss bid Indicates ag7 It wntacted the Office of Smell and Minority Buslnecc flue days betpre the Inltlel bid was etlvertlsed and

again tluring the rebidperlotl It contaRed a DVBE erganlzatlon antl the DVBE Network by phone during the Inltlel bid period and It

also utilized a Ilst It had wmplled hom prevlpus wntacts and current Web site searches We do not believe Harris was required to

rewntact the entitles ItwntaRed during the Inltlel bltl period again durlnp the rebidperiod a merethree to four months laterThe

purpose of the contactswas slmplY to obtain names of potential DVBE subcontractors which Harris could then Contact regarding the

precise nature of the speIflcJob The rewrd shows Harris did Indeed sentl bid solldtatlon lettersto approximately 64 DVBE

subcnntrectors on April 5 1999 during the rebidperiod it Is the timing of this eventwhich we find most significant Again KH has

presented no evidence suggesting the Districtswaiver of the deviation It any was an abuse or discretion

C Failure to Describe 0lapoaltlonoParNeular DVBE Subront2etor

KH states that Harris rolled to Ilst all the DVBE subcnntractors It had wnsldered ge forpartlIpatlon In Its bid by exclutllnp the

result of Its wntact with5avw Electric

Harris explains It reported generally In Its bid that none of Its DVBE wntacbs expressed an Interest In the proectand It Included In Its

bid package wples of 63 of the 64 solldtatlan letters one was acddentally omitted It sent to DVBE subcontractors Induslon of these

letters Harris wntends was more dacumentatlon then required antl NH cannot legltlmately complain that Harris did noe Niflll the

DVBE requirements because It mistakenly did not report on Its eRorts to recruit one pnrtlwlar subcontractor

FOOTNOTE9

As farea wecan ascertain the record shows Harris Included the letter to Bavco In the bid but omitted Savcosname from the

wmplled Ilst of DVBE subwntraciars wnfacted

From our examinetlan of the rewrd It appears that Harris Induded In Its bid a Ilst ofsome 65 DVBE Submntrattors It had wntaRed
and noted pn the Ilst each subwntrectorsresponse to the Invitation to 19 bid on the proeditalso appears that Marrls Included
some 62 wDles of the actual bltl Invitation letters IL sent to the subwntractors0egardlessotheexact wants we agree with Harris

that Inclusl0n of the letters was not requlretl by the bid speclflcetlons and Harriss allure to Inclutle one oreven three of them Is a

trivial Irregularity Furthermore the bid apedflcetlons did not require mooted with a partiwlar number of subcontiaGars and the faR

that a kw wntactsoutof over60 ware not properly rewrded therefore Is Inwnsequentlal

D Failure td Complah DV6C Dollar PsrDNpatlon Form

Lastly KH assert that Harrissbid was nonresponsive because Harrlc failed to Complete the DVBE Dollar Participation form as

required Instead Harris typed on the formNOTAPPLICABLE

Theloan a Issue was Intended w show the bid dollar amountsto be performed by DVBE subcnntractors the bidder planned tp utilize
and the bid tlollar amounts to be performed by nonDVBE aubwntraROrs In Harrissrase wherethe entire bid was to be performed
bynonDVBEsubcontractors the Flrst amount would be 3 0 and the sewnd amount would be S 19190000 the a30 total bid
amount The tact that Harris felled to enter these two numbers tlItl not tlemonstrate that It felled to substantially wmplY with the
DVBE requirements These two missingentries ere entirely obvious as Is the reason for Marrlsswncluslon chat the form was not
apPllceble there simply was no DVBE partlclpatlon antl therefore no Intormatlon to Itemize Although Harris mould have entered zeros

In the spaces tooffldally reiterate the lackoOVBE partldpatlan Itsallure to do sp Is Inwnsequentlal

E onUUSlon

We again conclude Marrlssdevlatlons from the bid DVBE speclflcatlans are minor antl Inwnsequentlal such that their waiver by the

District Is supported by substantial evidence and was not ah abuse of dluretlon

FOOTNOTES

s We need not address NHsIssues regartling Its evidentiary obJectlonsw the dedaratlpnof Timothy Marsh HarrISY president and

bidder bemuse we wme to our wncluslons without reliance on such declaration
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July 7 2010

Marlo Manqueros VIAUSMAIL FACSIMILE

Bay Cities Paving Grading Inc 92S 6872122

5029 Forni Drive

Concord CA 94520

Re Response to Letter Requesting Waiver ofBidding Error

Dear Mr Manqueros

This letter is sent on behalf of the City of Ilayward City in response to your

correspondence dated June 28 2010 regarding a bid error by Bay Cities Paving Grading Inc

Bay Cities on the Route 238 Project Project

In your letter you contend that the arithmetical errors in the Bay Cities bid were

inconsequential You further contend the City has discretion to waive the errors and deem Bay
Cities the lowest apparent bidder

We have carefully reviewed your correspondence and relevant case law and consulted

with Public Works staff We have determined that Bay Cities errors were material and hereby
reject your request to waive the bid deviation Specifically we find that your arithmetical

mistakes gave Bay Cities the capacity to withdraw its bid without Forfeiting the bid bond thus

providing Bay Cities with an unfair competitive advantage over other bidders whose bids contain

no mistakes and cannot be withdrawn See Valley Crest Landscape Inc v City Council 1996
41 CalApp4th 1432 1438 Menefee v County ofFresno 1985 163 CalApp3d 1175 1181 A
material typographical or arithmetical mistake justifies relief and regardless of whether the

bidder resorts to relief the mistake cannot be waived as inconsequential by the contracting
entity

Moreover even if the City could waive Bay Cities bid irregularity there is no rule that

where the City can waive a deviation it must do so MCM Construction Inc v City and

County of San Francisco 1998 66 Ca1App4th359 375 The court used permissive language
to describe an agencys power to waive immaterial deviations

A bid which substantially conforms to a call for bids may

though it is not strictly responsive be accepted if the variance

cannot have affected the amount of the bid or given a bidder an

advantage or benefit not allowed other bidders or in other words
if the variance is inconsequential

Attachment IV

ORFIGE Op THE CITY ATTORNEY

Page 16 of17

777 B STREET HAYWARD CA 84641007

Teu10094480 FAX 1089880 7DD 6102479840



Bay Cities

July 7 2010

Page 2

MCM supra citing 47OpsCalAttyGen129 130 1966 quoted with approval in
Ghilotti Construction Co a City ofRichmond 1996 45 CaLApp4th 897 904905 Valley
Crest supra at pp 14401441 Konica Business Machines USA Inc v Regents of University of
California 1988 206 Ca1App3d449 454 and National Identificadion Systems Inc v State
Bd of Control 1992 11 CalApp4Ut 1446 1453

We have taken your bid and waiver request seriously The City is committed to

providing all bidders a fair opportunity to bid on and be awarded its numerous projects If is in

the Citys best merest to have a robust bidding environment To that etid staff has worked and
continues to work diligently towards making sure all bids are handled consistently and fairly

Very truly yours
Michael Lawson City Attorney

By
Cyrithi Wan uty City Attorney

CC Robert Bauman Public Works Director

Morad Fahkrai Deputy Director ofPublic Works
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Jul 1 2010 130PM Smith Brookhage llP

SIVIITH BItOCIIIAGEYp
348011USKIftK AVENUE SUITF 200

OLLnSANT FALL CALIEOftNIA 94523

Tlophone9252960636
faoslmile9252960640

July 1 2010

VIAFtSI14IIIETrtANSMISSION 510 589610 AND iJS MAIL

City of Hayward
City Hall Building
777BStreet

Hayward CA 995415007

No 1419 P 1

ftnNDALLM SMCfat
omQmiiAtmekrom

Re Ioute 238 Corridor Improvements Industrial Parkway to Apple Avenue

City of Hayward Project No 5117

Our FileNo 75601

Ladies and Gentlemen

CNe represent Gallagher Burk IncGBone of the bidders for the above

referenced contract

On behalf ofGBwe are hereby protesting the bid submitted by Top Grade

Construction Inc TopGxade for the abovereferenced contract Please consider this

a formal bid protest by GB

Preliminarily we note that despiteGBs requests the City of Hayward the
City has not yet provided GBcB a copy of Top Gradesbid proposal or Top Grades

Good Faith Efforts Report Accordingly GB reserves the right to supplement this

protest

The City did allow one of GBcBs representatives to review Top Gradesbid

From this quick initial review it is readily apparent that Top Grades bid must be

rejected as nonresponsive

Page 1 of 9
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TOP GRADESBID I5 NONRESPONSIVE BECAUS TOP GRADE FAILED TO

SET xORTfIA TOTAL PRICE FOR 103 BI17 ITEMS

The Citys INSTRUCTIONS TO BIDDERS on page P3 stated

The bidder shall set forth for each item of work in clearly
legible figures an item price and a total for the item in the

respective spaces provided for this purpose

Similarly Section2105 of the Caltrans Standard Specifications which the City
stared in Section 2101Addendum No 1 contain requirements and conditions which

a bidder mustobserve in the preparation of the proposal form and the submission bf
the bid provides

The proposal shall set forth the item prices and totals in

clearly legible figures in the respective spaces provided

Top Grade failed to comply with the Citys requirement that bidders set forth the
total price for each bid item on the bid proposal form Specifically Top Grade failed to

put a total price for aid Item Nos 151 through 252 Accordingly in direct violation of
the Citys explicit requirements Top Grade failed to put a total price for 103 of the bid

items

Section3104in Addendum No 1 of the Citys specifications provides in two

places

The award of the contract if it be awarded will be to the

lowest responsible bidder whose proposal complies with all

the requirements prescribed

Accordingly because Top Grade failed to comply with the prescribed
requirement that bidders set forth total prices for each bid item the City must reject Top
Gradesbid as nonresponsive

Attachment V
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In Konica Business Machines v Regents of the 1Xniversity of California 206

Ca1App3d 449 457 1988 the Court held that a bid that deviated from the bid

requirements had to be rejected as nonresponsive stating that bidders were entitled to

expect bids which did not meet the specifications would be rejected in favor of those
which did or the contract wotald be rebid The Court further stated

The purpose of requiring governmental entities to open the

contracts process to public bidding is to eliminate favoritism
fraud and corruption avoid misuse of public funds and

stimulate advantageous market place competition Because

of the potential for abuse arising from deviations from strict

adherence to standards whichpromote these public benefits
the letting of public contracts universally receives Close
judicial scrutiny and contracts awarded without strict

compliance with bidding requirements will be set aside
This preventative approach is applied even where it is

certain there was in factno corruption or adverse effect upon
the bidding process and the deviations wouldsave the

entity money The importance of maintaining integrity in

government and the ease with which policy goals
underlying the requirement for open competitive bidding
maybe surreptitiously undercut mandate strict compliance
with bidding requirements Id at 456457 Citations
omitted

Tn Pozar v Department of Transportation145Ca1App3d 269 1983 the Court held

that in awarding apublic works construction contract apublic entity is legally
required to make the award in accordance with the terms of its bidding documents

Here the Citys bid solicitation documents provide that the contract will be

awarded to the lowest responsible bidder whose proposal complies with all the

requirements prescribed Accordingly the City cannot award the contract to Top
Grade because Top Gradesproposal clearly failed to comply with the prescribed
requirement that bidders set forth a total price for each bid item

Attachment V
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Smith Brockhage LLP No 1419 P 4

Indeed because of Top Grades failure to comply with the Citys requirement
Top Grade obtained a competitive advantage over other bidders Other bidders such

asGB who complied with the Citys requirement had to close their bids earlier in

order to calculate and write in all of the bid item totals As a result they had

substantially less time to obtain analyze and determine the best prices for work
materials and services which were bid upon by subcontractors and suppliers than they
would have had if they had completed the bid form hke Top Grade did without
putting total bid prices for 103 of the bid items

Top Grades bid mustbe rejected because of Top Gradesfailure to fill out its bid

form as required by the Citys bid solicitation documents

TOP G12ADES BIDSIIOULb BE REJECTED BECAUSE IT IS

OBVIOUSTYUNBATANCED

Section2101of the Citys specifications in Addendum No1 provides

Proposals in which the prices obviously are unbalanced may
be rejected

Top Grades bid is obviously grossly unbalanced For example Top Grades

price for Bid Item No 63 HOT MIX ASPHALT UI2TVECNAY CONF012MS is only 1

per ton This price includes the surface preparation including prime and hack costs
spreading rolling compacting and furnishing all labor materials including the

asphalt tools equipment and incidentals for performing that work See Specification
Section 10131 Obviously this work cannot be performed for 1 per ton or anything
close to that amount The Engineers Estimate for the Bid Item No 63 work is 125 per

ton and the average price of the other bidders for thatwork is 10142 per ton

Therefore although the average total price of the other bidders for Bid Item No 63 is

365112 and the total price for Bld Item No 63 based on the Engineers Estimate is

450000 Top Grade bid a total price of only3600 for Bid Item No 63 Accordingly
Top Grades bid is obviously grossly unbalanced

Attaclunent V
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Another example is the joint trench work Bid Item Nos 176 through 218 On

the form entitled LIST OF SUBCONTRACTORS ANDLBESLBEVSLBE UTILIZATION
which Top Grade submitted with its bid Top Grade listed Valley Utilities for the joint
trench work and stated that the dollar amount of that work was2028008 Yet Top
Gradesprices for that work total459A638 which is2566630more than its

subcontractorsprice for the work Thus again it is obvious that Top Grade

unbalanced its bid

The unbalancing is also evident when specific joint trench bid items are

examined or example the average of the EngineersEstimate and the bid prices of the

other bidders for Bid Item No 179 is 5647 per linear foot while Top Grade bid 10050

per linear foot for that bid item Similarly the average of the Engineers Estimate and

the bid prices of the other bidders for Bid Item No 188 is 6694 per linear foot while

Top Grade bid 134 per linear foot for that bid item

The City included separate bid items for the work such as the bid items for

asphalt and joint trench work so that bidders would specifically price those items of

work If bidders such as Top Grade were allowed to submit grossly unbalanced bids
where bid prices which the City requires to be broken out bear no reasonable

relationship to the Cost of the work performed under those bid items the whole

purpose of requiring bidders to break out their bids into various bid items would be

defeated Moreover there wouldbe an obvious detrimental impairment to the

competitive bidding system and bidders who do not follow the rules set by the City
such as Top Grade would be given acompetitive advantage over bidders who follow

the rules

A good example is Bid Item No 63IIOT MIX ASPIiALT DRIVEWAY
CONFORMS Top Grade bid this work for the nominal amount of only 1 per ton By
bidding only a nominal amount for this bid item Top Gradesbid exploits an

estimating error in the quantiiy set forth on the bid sheet for that bid item The bid

sheer reflects a quantity pf3600 tons for Bid Item No 63 This quantity is more than ten

times the actual quantity of the Bid Item No 63 work shown in the plans Because the

City pays the contractor for the Bid Item No 63 work based upon the actual tons of

asphalt installed rather than the erroneous estimated quantity set forth on the Citys
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bid form the underrun in quantities would greatly reduce the amount the City would

pay other bidders while having only a negligible effect on Top Gradestotal contract

price Accordingly because Top Grade artificially skewed its pricing to bid some of the

workbelow cost where the estimated quantities are too high it is highly questionable
whether award to Top Grade would result in the lowest cost to the City

Another example of Top Grades unbalanced bidding is the joint trench work

The joint trench work is one of the first orders of work which will commence at the

beginning of the project As discussed above Top Grades prices for this work are

obviously far in excess of the actual Cost of the work Top Gradesbid is2566630
more than its subcontractorsprice for the work Moreover the Bid Item No 63 work

foa which Top Grade bid only the token amount of1 per ton is workwhich istobe

performed toward the end of the project AccordinglyTop Grade has front loaded

its bid so that it cati obtatn payments from the City early in the job which would be far

above the actual cost of the work Accordingly by unbalancing its bid Top Grade
would be able to obtain an advantage notenjoyed by other bidders wha did not

unbalance their bids the use of interestfreemoney from the City for a substantial

period of time Just considering Top Gradesunbalancing of the joint trench work and
the Bid Item No 63 work the value of this competitive advantage based upon the legal
rate of interest of 10 percent per annum would be almost 300000per year

Top Gradesbid should be rejected because it is obviously unbalanced

OTHER GROUNDS POR REJCTION OP TOP GRADESB1D

Based upon GBs limited review of Top Gradesbid it appears that Top Grade

may have failed to meet the goal for LBE participation GBwill defer discussion of

this issue and other possible grounds fox protesting Top Grades bid until after the City
has provided GBrB with copies of Top Gradesbid proposal and Top GradesGood

Faith Efforts Report and GBhas had a chance to thoroughly evaluate these

documents GBxB again requests that the City promptly provide copies of these
documents to GB

Attachment V
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CONCLUSION

kor the reasons set forth above GB respectftrlly regixests that the City reject Top
Gradesbid and that award of the abovereferenced contract be awarded toGB the
low responsive responsible bidder

Very truly yours

SMITH BROCKHAC LLl

G
Randall M Smith

RMSmt
75609lCUyof Hoyward Route 238 Did Protestdoc
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Randall Smith

Smith Brockhage LLP
3480 Duskirk Ave Suite 200

Pleasant Hill CA 94523

VIA US MAIL

Re Response to BidProtest forRoute 238 Corridor Improvements Industrial Parkway to

AppleAvenue City of Ilayward Project No Sll7

Dear Mr Smith

This letter responds to your correspondence dated July 1 2010 making abid protest on

behalf of Gallagher Burk Inc on the abovereferenced project Project

In your letter you contend that the lowest apparent bidder Top Grade Construction Inc

Top Grade submitted anonresponsive bid on the following bases 1 that Top Gradesbid

was incomplete absent a total price for multiple bid items 2 that Top Gradesbid was

obviously unbalanced and 3 that Top Grade failed to meet the goal for LBE participation

We have carefully reviewed your bid protest and consulted with the Hayward Public

Works staff We have determined that the apparent low bidders bid is responsive and hereby
reject your bid protest While it is true that Top Grade listed unit prices and did not list total

prices for bid item Nos 151 through 252 the omission does not render the bid unresponsive We

find the omission immaterial because it does not facilitate favoritism or comrption and does not

endow Top Grade with a competitive advantage This is particularly true in light of the

Directions to Bidders which provides Inthe case of a discrepancy between the item price and

the total set forth for the item the item price shall prevail

We have also determined that the balancing on Top Gradesbid does not constitute a

material variation By entering its bid Top Grade attests that it will be able to perform the

contract work required by the specifications at the costs they have set forth Whether a bidder

can perform at its bid price is a matter ofbidder responsibility It is the bidders obligation at the

time of perfonnance to deliver according to the project specifications the City leaves the means

and methods for delivery of the project to the contractor Additionally the City has conducted a

risk analysis and found that an award to Top Grade will not result in the Cityspayment above

the bid price or otherwise present an unacceptable level of risk to the City

Lastly staff concluded that Top Grade indeed meets the Local Business and Small Local

Business goals of60 and 20respectively as required for the Project

OFFICE OF THE CITY ATTORNEY

777 S STREET RAYWARD CA 94541SOD7
Pa e 8 of 9
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While we do not agree that there is abid irregularity here to the extent that it may exist

public entities have some discretion in interpreting and enforcing their bidding rules including
the right to waive inconsequential bid irregularities The court in McM Construction Inc v City
and County ofSan Francisco McM 199866Ca1App4th 359 at 369 held that the rule of

strict compliance with biddung requirements does not preclude a contracting entity from waiving
incohsequential deviations providing The deviation must be capable of facilitating
corruption or extravagance or likely to affect the amount of bids Id at 370 This affirms

the courtsanalysis two years earlier in Ghilotti Construction Co v City ofRichmond 1996 45

Ca1App4th897 E09

Itis further well established that abid which substantially
conforms to acall for bids may though it is not strictly responsive
be accepted if the variance cannot have affected the amount of the

bid or given a bidder an advantage or benefit not allowed other

bidders or in other words ifthe variance is inconsequential

Please be advised that our office takes your bid and bid protest seriously The City is

committed to providing all bidders a fair opportunity to bid on and be awarded its numerous

projects It is in the Citysbest interest to have a robust bidding environment To that end staff

has worked and continues to work diligently towards making sure all bids are handled
consistently and fairly

The City reiterates its position that your bid protest on the Route 238 Corridor

Improvements Project is rejected but encourages Gallagher Burk Inc to consider bidding on

future projects

Please contact me if you have any questions

Very truly yours
Michael Lawson City ttorney

By
Cyn is Wang Deputy City Attorney

CC Robert Bauman Public Works Director
Morad Fakhrai Deputy Public Works Director

Page 9 of9
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July 9 2010
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DULQ
RANDALL M SMITH
mImliAerxkban

VIAYrACSIiViIITiTRANSMISSIQN 510 583 3610 A1VI7 U S MAIL

City of Hayward
City Hall Building
777 B Street

Iayward CA 9t45A15007

IZe Route 238 Corridor Improvements Industrial Parkway to Apple Avenue

City of Hayward Project No 5117

Our File No 75601

Ladles and Gentlrnen

As you know we represent Gallagher Burk IncGB one of the bidders
for theabovereferenced contract

Onbehalf ofGHwepreviously sent the City ofHayward the City a letter
dated July 1 2010 protesting the bid submitted by Top Grade Constn2etton Inc Top
Grade for theaboverefercmCCd contract

Since sending you our letter dated uly 1 2010 the Cityhaspibvided us copies
of Top Grades bid proposal and Top Grades Good Faith Efforts Package Hased onour

review of these documents we are wrriting to supplement oUr ptlvr protest letter

TOP GRADES HID IS NON1tBSPO1VSIEBHCAfJSE TOp GRADE FAILED TO

1TFORTIS A TOTAL PRICE FOIL 103 HID ITHMS

As stated in ourprior letter because Top Gade failed to comply with the Citys
requirement that bidders set forth total prices foteach bid item and indeed failed to

put a totalprice for 103 of thebid items the City must reject Top Grades bid as

nonresponsive

Attachment VI Page 1 of 17
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Tn our prior letter wepointed out among other things that because of Top
Gradesfailure to comply with the Citys requirement Top Grads obtained a

comperitive advantage over other bidders Other biddexe such asGBwho complied
with the C1tyerequirement had to close their bide earlier in order to calculate and
writein al Of thebid item totals As a result they had subatantiallyless time to obtain
analyze and determine the bast prices for work materials and aervlcee which were bid

upon by subcontractors and suppliers than they would have had if they had completed
the bid form like Top Grade did withoutputting totaPbid prices for 103 of the bid

items

A good exagnple of this is the electrical work Columbia llectrical Columbia
submitted a very late subcontract bid for the electrical work GB received Columbias

bid at151pm onbid day nine minutesbeforebidding closed Even though
Columbiasbid was substantially lower than any other electricalbid received by GBrB
GBwas unable to use Columbiaslower price which it would have done because it
had to closeits bid before receiving that price in order to calculate and write in the bid

item totals as required by the City IfGBhad violated the Citys requirement that bid

item totals be listed as TopGtadedid and notcalculated and written in the bid item

totals for 103 of the bid items GBwould have had time to and would have included
Columbias price for the electrical work which would have reduced the amount of
GBs bid

TopGrade on the other hand was able to uaeColumbiaslower bid price The
first entry on Top GradesLIST OF SUI9CONTRACTORS ANDLBESLBENSLBI
17T1L1ZATION is the listing of Saint Prancis for the electrical wrork in the amount of

12510739 This liettng was crossed out by TopGrade ahd replaced with the last

listing on the form the listing of Columbia for the electrical work in the amount of
11983200 Accordingly Top Grade was able t0 reduce its bid by573789 by listng
Columbia instead of St Francis However Top Grade did not thereafterhave time to

put in the total bid item prices for 103 of the bid items including bid items for the
electrical work Bid Item NOS 151175

As this example Illustrates Top Grade obtained aclear competirive advantage
over other biddersby its failure to comply with the Citysrequirement that bidders put
total prices for each of the bid items

Attachment VI Page 2 of 17
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TOr GItAnESBIA ISNON1tESPONSIVE BECAUSE OF ITS MISTAKES IN
LISTING SUBCONTRACTORS

Top Grade made mtstakesin stating the dollar amount of its subcontractor work

for three of its listed subcontractors ontheLIST Ol SUBCONTRACTORS ANn
IBESLBENSLBE UTILIZATION rite Subcontractor ListingFormwhichwas a part
of Top Gradesbid On the selectreject listingwhich Top Grade submitted after bad
opening as part o the GoodFaith Efforts documentation Top Grade states that the

dollar amountofValley Utilitys work is241x717 Yet on the Subcontractor Listing
Form that Top Grade Submitted as partofits bid Top Grade stated that the dollar
amount of Valley Utilitys work wasonly2028008 a difference of almost000000
Similarly lit Top Gradesselectreject listing Top Grade states that the dollar amount of

Linear Options wYork is454577while Top Grade lteted Linear Options fox584577on

ire Subconttactor Listing Form a difference of almost100000 In addition in Top
Gradesselectreject listing Top Grade states that the dollar amount ofValley Crests

work is3348675 whjle Top Grade listed Valley Crest far only2328175on its

Subcontractor Listing Form a difference of over a miliiondollars

Because Top Grade misstated the dollar amounts of the work to be performed by
listed subcontractoxs in its bid the City is legally required to reject Top Grades
defective bid

In Valley Crest Landscape Incv City Couneii of the City of1aois41 CaLApp4th
1432 1996 the Court held that where a bidder makes a mistakein stating the

percentage pf work to be done by a subcontractor in its bid apublic entityhas no choice
except to reject the bid The court xeasoned in part as follows

We conclude North Bay had an unfair advantage because it

could havewithdrawn ice bid Misstating the correct

percentage ofwork to be done by a subcontractor is3n the
nature ofa typographical ox arithmetical error It makes the

bid materially different and i8 a mistake in filling out the bid
Ae such under Public Contract Code section 5102 North
Bay could have sought reitef by giving the City notice of the
mistake within five days of the opening of the bid That

Attachment VI Page 3 of 17
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North Bay did not seek out such relief is ofno moment The

key point is that such relief was available Thus North Bay
had a benefit not available to the other bidders it could have

backed out Its mistake therefore could not be corrected by
Yvaiving an Afrregularity Id at 1442

Sitrtlarly inMCM Construction Tnc v City and County of San Francisco 66

CatApp4th359 1988 the Court held that the City of San Francisco was required ro

reject a contractors bid because the bidderhad failed to comply with a bid solicitation
xequirement that it state on its List of Subcontractors the dollar amount8 of worktobe

performed by several subcontractors even though there was nostatutorrequirement
that such amounts be provided The Court reasoned m part a follows

Gty and Myers do not contend the failure tolist the dollar
arnpunt of work tobeperformed by each subcontractor
could have affected the amount of the bid Rather they
contend thatMCM received an advantage or benefit not

allowed other bidders in that it was given the opportunity t0

withdraw fts bid Several cases have coneiudedthat
Awaiver of an irregularity in abid should be allowed if it

would not give the btdder an unfair advantage by allowing
the bidder to withdraw its bid withput forfeiting its bid
bond CitationalleyCrest supra atp1442 49

CalRptr2d 184 citing Menefee v County ofFresno supra
163 CaLApp3d117511781181 210Ca1Rptr 99

InYlalley Crest the court found the bidder had an unfair
advantage where it couldhavewithdrawn its bid under Public

Contract Codesection 5103 AMisstating the correct percentage
ofwork tobedone by a subcontractor is in the nature of a

typographical or arithmetical error It makes the bid materially
different and is amistake infilGng outthe bid As such under
Public Contract Code section 5103 Nortl Bay the low bidder
could have sought reliefby giving the Citynotice of the mistake

within five days of opening thebid That North Bay didnot seek
such relief is ofno moment The key point is that such relief was

Attachment VI Page 4 of 17
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available Thus North Bay had a benefit not available to the
other bidders it could have backed out Tts mistake therefore
Couldriot be corrected by waiving an irtegulatityId at p
14tF2 49 Ca1Itptr2d 184

Ewa

Valley Crest held that misstating the correct percentage ofwork
to be done by a subcontractor wasAin the nature of a

typographical or arithmetical error It makes thebidmaterially
different and is a mistake in Filling out thebid As such the

contractor could have sought relief under section5103

Consequently the contractors ability to withdraw its bid
without forfeiting its bond constituted an unfair advantage and

the city could not waive the irregularity Valley Crest supra 41

CahApp4thA4321442 49 Ca1Rplr2d184

We believe the failure to state dollar amounts of work to be

performed by seven of nine aubconttactors is like the

misstatement of the correct percentage of work to be done by
subcontractors in Valley Crest Ptn the nanrre of a typographical
or arithmetical error As such MCM could have sought relief

under the statute and had an advantage notavailable to other
bidders The City was withoutpower to waive thedeviatlon
Id at 375w377

Thus In MCM Construction InC v City and Connfy of San Francisco supra and
Valley CresC Landscape Inc v Cih Councdi of heCityof i7avis 41 Ca1App4th 1432 1996
it was held that abid must be rejected if a bidder makes mistakes on tts subcontractor
listing form or fails tb provide the information which the public entity has stated must

be included on that form In both of thesedecisions the courtheld that a public entity
had no choice except to reject bids which did not accurately provide the information
which the public entity had stated was to beincluded on the subcontractor fisting form

evertthough the incorrect or missing information wasnotxequired by the Subletting
and Subcontracting 1air riractices Act1utblfcContract Code section 4100 et seq

Attachment VI Page 5 of 17
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Accordingly the City is legally required to reject Top Gradesbid because of the
mistakes Top Grade made onits subcontractor listing form

TOP GRADB FAILEY7 TO MIaBT THB LBB GOAL AND1AIC1DTO MAKE A

GOOD FAITH EFFORT TO MBBT TliliGOAL

In the worksheet which Top Grade submittedwith its Good Faith Efforts

Package Top Grade claims that it is performing16747534fox GC Gradinglaving
Site Work Yet if one adds up all of the work items which may be included in this

description the total is only15203192 as set forth in the attached listing Moreover
Top Grade has listed Cartezsllucking far1i370000 of the work tobeperformed
under these bid items so the amount performed by Top Grade would need to be
reduced by1870000 to X13333192 Furthermore this133x3192amount assumes
that 100 percent of the4000000Mobilizatlon bid item is forTop Gradeswork alone
and none of that bid item is for subcontractor work

Also On TopGradesworksheet Top Grade claims that its Non
LBESLBEVSIBESubconrractors will be performing153179455 of work Yet if one

adds up the amounts just forTop Grades 1SstedNonLBBSL11EN3LBE Subcontractors
the total is15161922 as shown on the enClosedsheet This total does not include any
amounts forsubcontractors which Top Grade did not listie subcontractors

performing less thanone half of one percent of the bid total

Inaddition it is our understanding that TopGrade received abid from an LBE
Granttes Construction for the furnishing of asphalt Yet in Top GradesGood Faith
Efforts Package there is no mentionof this bid EVen though Top Grade does not have
an asphalt plant and therefore cannot furnish the asphalt itself it is Claimingcredit
toward the LBE goal for the furnishing of asphaltwhich has aprice of approximately
6000000 Moreover Top Grade has failed to explain why it failed to utilize an LBB to
furnish the asphalt

We also note that in Top GradesGoodSaithrffortsPackage Top Grade failed
to provide the City with any of the subconttactor or supplier quotes it received making
it impossible for the City to verify the representations contained in Top Grades
acceptrejectlisting
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Top Gradesbid should be rejected because of Top Gradesfailure to meet the
LBE goal for the project and failure to make a good faith effort to meet that goal

TOP GRADE MISTAKENLY LISTED MF MAIiIrR roll WORK

MAHER DID NOTHID

On its Subcontractor Listing Form Top Grade listed MF Maher Maher for

Misc Concrete in the amount of3621194 On its selectheject list Top Grade stated
that it did not use Bay Area Concrete Inaan LBE for this workbecause Bay Area

Concrete Inc did not submit a complete package far the Misc Concrete work but

instead onlybidaparHon of the vprl

It is our understanding that Mahers bid did not include the ASB cushion work
which is approximately 900000 of the Misc Concretework ASB cushion work is

included as part of the work in each of the bid items for Mise Conerete1 Yep Top
Grade listed Maher for all of the Misc Concrete work

Accordingly it appears that Top Grade made yet another mistake in its bid
which would have allowed it to claim a mistake in bid pursuant to Public Contract
Codesection 5102 Thus pursuanttothe California case law discussed above Top
Gradesbid must be rejected asnonresponsive

Moreover since ft appears that lviaheY did not submit abid for the complete
package ofMtsc Concrete work Top Grades excuse for rejecting the bid of an LBE

appears questionable

TOP GRACIESBIDSIIOULD B1r REJBCTBD BECAUSE IT IS
OBVIOUSLY UNBALANCED

Asset forth inour letter dated July 1 2010 Top Gradeabid shbuld also be

rejected because it is obviously unbalanced Our further review of Top Gradesbid
does notchange the analyses and conclusionsin ourprior latter

Attachment VI Page 7 of 17
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CdNCLUSION

For the reasons set forth aboveGB respectfully requests that the City reject Top
Grade s bidand that award of theabovereferenced contractbe awarded toyB the
Low responsive responsible bidder

Very teuly yours

SM1THjBROCKXAG1Li
T

GL p
Wendell MSmith

RMSmt
75601QtyotTipywptd Route 2sBroCter2dec

Attachment VI Page 8 of 17
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TO ra a Items

2 WATER OOLLU71ON CONTROL 100 00000
3 MOBIItZATION 400008000

6 P C AGE ENTNLAN 260000

8 T f C NTRDL sYSYeM 15000000

0 AE OVE NEWS SYAND Y 3 2980

1 REIOCA E 9ENCH 000

3 RBSETTRASN RECEPTICAL 2 9000

1RESET NEWSSTAND 390000

16 BENCH 969000
18 RESAT iKE RACK 59500

17 8 PAY TELEPHONE 3000

8 RBM P pESTREAN SaRRtCA01i 48000
18 EMO E B KE RACK 19000

20 REMOVE ASPHALT CONCRETE DIKE 8000

22 R MOVE BASE AND SURFACING 67 62000

rr29 NEACPAVEMENT2MML 26037000

24 M V 00 CRETE MEOIAN U1R0 1529500

2 R OV CONCRETE CURB AND GUT7@R 8104 00

28 REMOVE CRETE S10EWAlK AND MEDIAN PAV R16 270 00000

27 REMOVECONCRETE R AININGWAtL 06000
28 E OVE BRICK WALL 105000

2 MO E CONCREfE PAVEMENT 94180OD
8 R Cp7E NARKING LOT SIGN 600000

M

RE ETPASH ENCLOSURE 7 00

30 REMOVIE BoLLARO 2 00

WATER SUPPLYOEVEIA 1000000
0 0 AY EXCAVATION 1 70880000

IMpGRfp BORROW 178000

J81 AGGREGAYE SUBDASB CLASS 4 287 60000

82 HOY MIXASNNALT TYPE A 8 88000000

TDRIVEWAY CONFORMS83 HOT M1X ASPHA 3 O

84 HDT MIX A5PMALfPUII DEPTH SPOT EPAtRS 1500 0

128 MUNICIPAL PARKING LOT SIGN E fi 2 0

72T tNSYALL NEWS STAND AND 0QES 78000

29 MANUFACTURED STONE VfNBE DE A ZA BARK 8 ODO00

238 PRECA6T C NCRETE COLUMN AND CAp SAN LORENZO CREEK BRIDG 26600 00

238 PRECAST CONC1t COLUMN Nb CAP A F007HIL MAPLE GA7EWA
r

1 2 0

FOOYHIWMAPLE OAYBWAYRT97 PRECASY CONCRETECOLE7M 9N0 CAP ESHO 1 3

298 PRECASY GONCRETI PLATER ALG CAP FOOTHILLMAPIEGATEYAY 780000
239 PRECAST CONCRETE MONUME SIGN BASE DE ANZA PARK 1700000

240 PRECAST CONC TE FASCIA AND WALL CAP MI55IONJA STREET GATEWAY 17 00000

dt9 15 2 7 0
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x01 GRAriESLTSTEb NONrBfSLBCONTItACTORSt

Va11e CJtiii 2 1171700

MP Maher 362119400
Valle Crest 334967500
F1ouYesco 98741000
Linear O bons 45459900
Tel@or 497 42400

R91ti s 51801500
Sot1tA 000

TOTAL t

This does NOT include any amounts forsubcontractotstyhich lop Glrada did not list Le
subcontractors performing lase then onehalf ofone percent of the bld total

a The amounts for Val leyUtility Valley Qest and Linear Optlone areas set forth on the

selecVreject listing Top GYado aubmttted with its good faith efforts package whirl the other dollar

amounts are set forth onTopCradeeSubcontractor liettng

Attachment VI Page 10 of 17
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Randall Smith Esq
Smith Brockhage LLP

3480 Duskirk Ave Suite 200

Pleasant Hill CA 94523
rms@smithbrockcom

Mario Manqueros Esq
Bay Cities Paving Grading Inc

5029 Fomi Drive

Conwrd CA 94520

MManqueros@ B ayCities US

VIAEMAIL AND US MAIL

Re Response to Supplemental BidProtest and Bid Protestfor Route 238 Corridor

Improvements Industrial Parkway to AppleAvenue City of Hayward Froject No

si7

Dear Mr Smith and Mr Manqueros

This letter responds to correspondence dated July 9 2010 and July 12 2010 making a

supplemental bid protest and abid protest on behalf of Gallagher Burk Inc GBcB and Bay
Cities Paving Grading Inc Bay Cities respectively on theabovereferenced project
Project Since you have made similar arguments in support of your bid protests we are

responding to you jointly

We have carefully reviewed both your bid protests and consulted with the Hayward
Public Works staff We conclude that the bid of Top Grade Constmction Inc Top Grade
the apparent low bidder is responsive and hereby reject your bid protests

We further note that GB raised only one new argument in its supplemental bid protest
and that this office addressed its prior arguments in our July 8 20101etter rejecting GBcBs

original bid protest Nonetheless this correspondence contains additional explanation of the

Citys basis for finding Top Grades bid responsive and also addresses the arguments raised by

Bay Cities

OFFICE OF THE CITY ATTORNEY

777 8 sTR6e7 Hay

WAND
qp4ea1soo7
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Response to Bid Protest from GBand Bay Cities

July 14 2010

Page 2

Tov GradesOmission of Some Total Prices Neither Renders the Bid Unresponsive Nor

Provides a Competitive Advantae

Top Grade indeed listed only unit prices and omitted total prices for bid item nos 151

through 252 However we have found that this omission does not render the bid unresponsive
As we previously indicated the Directions to Bidders for this Project supplied by the City
contains the following language regarding discrepancies between perunit and unit price totals

hi case ofdiscrepancy between the item price and the total set forth

for a unit basis item the item price shall prevail provided
however if the amount set forth as an item price is ambiguous
unintelligible or uncertain for any cause or is omitted or is the

same amount as the entry in theTotal column then the amount set

forth in the Total column shall prevail in accordance with the

following

Thebidding instructions control the Citys response to bid discrepancies In Pozar v

Department of Transportation 1983 145 CalApp3d 269 the court held that a contracting
agency has a ministerial duty to follow its own bidding directions There the bidder mistakenly
filled out the bid items total price but correctly inserted the item price Caltrans legal
department wncluded the bid was unresponsive due to the discrepancy However the court

disagreed and held that Caltrans had a duty to follow its own bidding directions requiring
Caltrans to recalculate the bid using the listed unit price Despite the fact that Top Grade failed

to list a significantly larger number of total calculations than the bidder in Pozar as Hay Cities

pointed out Pozar authorizes the City o resolve bidding discrepancies incompliance with the

bidding instructions

GB also alleged that by listing only unit prices for certain items Top Grade gained a

competitive advantageegGBcB was unable to use Columbia Electric As Top Grade noted in

its response to the supplemental hid protest Columbia Electric is a certified Local Small

Business Enterprise The bid documents supplied by the City instructed all bidders to make good
faith efforts to include subcontractor bids fromLBESLBEVSLBE firms All of the bidders had

the same opportunity to incorporate Columbia Electricsunit prices into their bids Additionally
Top Grade did calculate the sum total of all the items The total listed is equivalent to the sum of

all of its bid items meaning that Top Grade expended the time to properly calculate the unit

price totals The Directions for Bidders cited above similarly applied equally to all bidders As a

result we do not find that the omissions endowed Top Grade with any advantage not conferred

to other bidders

Attachment VI Page 13 of17
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Grade Did Not Misstate The Dollar Amount OfWork To Be Performed By Its

Subcontractors

GBalso claimed that Top Grade erroneously listed the amount of work to be performed
by subcontractors citing MCM Construction Inc v City and County of San Francisco 1998 66

CalApp4a359 MCM and Valley Crest Landscape Inc v City Council of the City ofDavis

1996 41CalApp4b 1432 Valley Crest Both of the cited cases are inapposite for the point
asserted In the former case MCM failed to listprices to be paid to seven out of nine

subcontractors on its bid despite being specifically required to do so by the bid documents As

such failure to state dollar amounts For work to be performed by the subcontractors constituted

an error allowing MCM to withdraw its bid under Public Contract Code 5103 The public
agency therefore was precluded from waiving the error under State law In Valley Crest the bid

specifications required the bidder to perform at least 50 percent of the work itself and to set forth

in the bid the percentage ofvork to be performed by each subcontractor The low bidder listed

subcontractor work as comprising 83 percent of its bid also resulting in a Public Contract Code

5103 mistake Both these cases are distinguishable for the facts at hand Each involved a

bidder making a typographical or arithmetical error related to a material element of the bid as

specifically directed in the bid specifications that allowed the bidder to withdraw its bid without

penalty pursuant to Public Contract Code 5103 The current facts are distinguishable The

Citys bid specifications do not require the listing of any subcontractor prices or percentages
outside ofproof of meetingLBESLBEVSLBEgoals See instructions on sheetP8

Moreover the argument that Top Grade made a subcontractor listing error is based solely
on the rejected LBDISLBEIVSLBE form which was not a required component of Top Grades

bid because Top Grade met the required LBE and SLBE goals The rejected
LBDSLBEIVSLBEform does not require the listing of any dollar amounts unless the reason for

rejection was a higher bid and the amounts have no relationship to Top Gradesbid documents

As such to the extent there was an error it wasnot related to amaterial element of the bid

Ton Grade Met The LBE Goal

As stated in the Citysprior wrrespondence to GBcB we concluded that Top Grade

indeed met the Local Business and Small Local Business goals of60and 20 respectively as

required for the Project Please seethe attachedLBESLBENSLBEUtilization form provided
by Top Grade which demonstrates the fulfillment of the required goals Though you have

alleged that Top Grades calculations are not justified bid item pricing alone generally does not

accurately reflect subcontractor participation As an example staff could not discern a

relationship relationship between what St Frances Electric submitted to all bidders and the

numbers listed for electrical work in GBsbid which reports to be based on using St Frances

Absent additional information it is virtually impossible to apportion responsibility for items

between contractors and subcontractors The City thus reasonably relies on the

LBESLBEVSLBE information provided in Top Gradesbid
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Page 4

Ton Grade Did Not List M F Maher For Work M F Maher Did Not Bid

G alleges that Top Grade should have accepted Bay Area Concretesbid and that it

listed MFMaher for work it did not bid Top Grade has responded that it did not accept Bay

Area Concretesbid because it entered an incomplete bid for the Miscellaneous Concrete work

Meanwhile MFMaher provided pricing for the complete scope of work For Miscellaneous

Concrete with the exception of the preparation of Aggregate Subbase which Top Grade is self

performing

The Balancine in Top GradesBid Did not Renier it Unresponsive

Despite arguments that Top Crradesbid is unbalanced neitherGB nor Bay Cities

identified any case law or statutory authority that renders Top Gradesbid unresponsive based on

balancing issues Unless the City finds that an award to the bidder would cause the project cost

to exceed the bid price the question of whether abidder can perform at its bid price is amatter

of bidder responsibility Ifa bidder lists a price lower than the engineers estimate that bidder is

assuming the risk of incurring aloss in profit As we have stated before it is the bidders

obligation at the time of performance to deliver according to the project specifications the City
leaves the means and methods for delivery ofthe project to the contractor

Conclusion

While we do not agree that there are any bid irregularities here to the extent that they
may exist public entities have some discretion in interpretingand enforcing theirbidding rul@s

including the righttowaive inconsequential bid irregularities The court in McM supra at 369
stands for the proposition that the rule of strict compliance with bidding requirements does not

preclude a contracting entity from waiving inconsequential deviations providing The
deviation must be capable offacilitating corruption or extravagance or likely to affect the

amount df bids Id at 370 This affirms the courts analysis two years earlier in Ghilotti

Construction Co v City ofRichmond 1996 45 Ca1App4th 897 209

Itis further well established that a bid which substantially
conforms to acall for bids may though it is not strictly responsive
be accepted if the variance cannot have affected the amount of the

bid or given a bidder an advantage or benefit not allowed other

bidders or in other words if the variance is inconsequential

Please be advised that our office takes your bids and bid protests seriously The City is

committed to providing all bidders a fair opportunity to bid on and be awarded its numerous

projects It is in the Citys best interest to have a robust bidding environment To that end staff

has worked and continues to work diligently towards making sure all bids are handled

consistently and fairly
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The City reiterates its position that your bid protests on the Route 238 Corridor

Improvements Project are rejected but encourages Gallagher Burk Inc and Bay Cities

Paving Grading Inc to consider bidding on future projects

Please contact me if you have any questions

Very truly yours
M hael aws ri City Attorney

By
Cynthia Wa eputy City Attorney

Attachment Top GradeLBESLBEVSLBEUtilization Sheet

CC Robert Bauman Public Works Director

Morad Fakhrai Deputy Public Works Director

Brian Gates Top Grade ConstructionbriangatesCtopgradeconstructioncom
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TOP GRADE CONSTRUCf10NINC

LBE SLBE VSLBElTfLiZAFION
ROUTE 238 CORRIDOR fMPROVEMENTS

Top Grade Bld Amount 5029742410
Adml0lslrative Contract Change
ArdarAllowanca 5Oaq00o00

4529242410

LISTEBSLBENSCBESUBCONTRACTORS
Columbia Etectdc SLBE 1184520000
DeKay tiemnlition SLBE VSLBE 2028500
CarkefsTrucking SLBEVSLBE 167000000

Total 1407909500

3095 SLBE

NOFlLBESLBElVSLBESUBCpNTRACTORS 145317945

LBBISLBE VSLBETOERFORM
Top Grade Se1FRerFormed Work LBE 1874753455
3LBENSLBE SubsLlsted 14 01 08S00

Total 30y7SS62855

8792 LBE



BAY CITIES PAVING GRADING INC
Bus 5028 Forni DYIve Concord CA 94520

925 6976666
Fax 925 81192122

Mall Post Offlce Box 8227 Concord CA 845241227

July 12 2010

City ofHayward
77 B Street

blayward CA945415007

Attn Robert A Bauman Deputy Director ofPublic Works

ROl1TL
TQ

DATE

INITIAI
plJiCUt31k7

g17YFNf1FlS

FlLC

Tte Route 238 Corridor Improvements Industrial Parkway to Apple Avenue

DearMrl3aunian

Top Grade ConstructionTop Grade was the appnront lowbidd2r on theabotsreferenced
Project Bay Cities hereby protests Top Gradesbid for discrepancies in Top Grades bid that
provided ifwlth adkantages over ocher ltrdders

Aprimaryobligation for any bidder is to submit a bid whichconformsto the call for bids For
instance the Citys Instructiotas to Bidders states

The bidder shall set forth for each item ofwork in clearly legible figures an item ricep
and a total for the item in respectoe spaces provided pr this purposes

urthermoie the Citys specifications incorporate Mate ofCalifrnuiasstandard Speclfieatiun
and these specifications requirethat

The proposal ahali seY forth the item prices and totals ht clearly legible figures in the
reapecltve spaces provided aitd shall be signed by thebidder vrito shall fill out all tote
binttks in the proposal ornt as therein required

tStandard Speciftcatiaft Section2106 fiirther provides thatc

Proposals maybe rejected if they have been transfeited to another bidder or if they @ N
show alteratioxts ofForrt additionsnotedlldtor condtional bids incomplete bins 45
erasures or irregularities ofany kind

A review ofTop Graciesbid snakes itlarthat TbpGradesbid fails to conform to the Ball ofbids because Top Gradefited o list more than 10Itotal pxioes in its bid

Top Grades decision to forego listing its total prices provided if an advatttageover all other
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Robert A Bauman

July 12 2010

bidders since it had more time to prepare its bid than any other bidder Ifabid is submitted even

one second after the bid opening it is rejected as nonresponsive since it would provide one

bidder with a time advantage over another bidder It is doubtful that even Top Grade would
argue that seconds and minutes gained or lost in submitting abid are invaluable In fact in the
rush to submit bidsontime Bay Citios erred in writing down the number of6720000 for
Item No 175A rather than672000 If Bay Cities gained an extra 10 or 15 minutes to review
its bid like Top Grade did by choosing to omit item totals then Bay Cities would have

undoubtedly discovered and corrected the error in its bid Bay Cities also listed St Francis
Electric to performelectrical work although Columbia Electric providing a lower quote for
identical work because Bay Cities rarr out of time to compare the two bids If Bay Cities had
another 10 or 15 minutes toreviewelectrical quotes and compare pricing Bay Cities would have
listed Columbia Electric and thereby lowered its bid price If anybidder has any time advantage
over other bidders then that bidder enjoys an unfair advantage other bidders

California courts have continued to hold that a variance that provides a bidder with an advantage
over other bidders renders the bid nonresponsive The leading case on bid responsiveness is

Menefee v County ofFresno 1985 163 CalApp3d 1175 Menefee is progenitor ofalmost all
the bid cases issued within the past quartercentury In Menefee a bidder BrewerKalar
submitted a bid that was signed in all locations but one In analyzing whether the mistake could
be waived the court mirrored the California Attorney Generals analysis 47OpsCalAttnyGen
129 130 1960 in asking whether the variance provided a benefit to the bidder not allowed to
other bidders Subsequent to the decision in Menefee courts have sought to determine whether
individual variances have provided bidders with advantages over their competitors

A basic rule ofcompetitive bidding is that bids must conform to specifications and that
if a bid does not so conform it may not be accepted Citations However it is further

well established that abid which substantially conforms to a call for bids may though it
is not strictly responsive be accepted if the variance carmot have affected the orice ofthe
bid or given a bidder an advantage or benefit not allowed other bidders or in other
words if he variance is inconsequential Palley Ciest Landcrape Inc v City Corncilof
the City ofDavis 1996 41 Ca1App4th1432 14401441and Konica Business
Machines USA Inc w Regents ofUniversity of California 1988 206 Ca1App3d
449454 quoting 47OpsCalAttnyGen129 130 1960 emphasis added

Therefore to determine if abid is responsive the threshold question is whether the variance can

have affected the price ofthe bid or given the bidder an advantage not allowed other bidders
Top Grades failure to list more than 100 items of information gave it a time advantage not
allowed other bidders therefore Top Gradesbid is nonresponsive

In more recent cases courts have continued to hold that public entities cannot waive variances
which provide abidder with some sort ofadvantage not allowed to other bidders bidders MCM
Construction Inc v City and County of San Francisco 1998 66CalApp4th 359 Like the low
bidders in valley Cresl and MCMConstruction Top Grade had an advantage not allowed to
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other bidders which tenders its bid nonresposive

It is possible that Top Grade will argue that Pozar v Dept ofTransportation 1983 145
Ca1App3d 269 is relevant to its failure to list prices for over 100 items Iu Pozar the court
addressed a situation when abidder inadvertently listed aunit price which was at odds with its
unit price total Tho court held that the Department had aministerial duty to adhere to its own

rules and accept the unit price to resolve the discrepancy Pozar did not address the situation
where a bidder consciously decided to omit listing thetotals of over 100 items to gain a time
advantage over other bidders Since the low bid in Pozar only involved one unintentional
bidding irregularity rather than more than 100 intentional bidding irregularities ozardoes not

support a proposition that the requirement to fillin unit totals is immaterial If there is no

requirement or reason fot the City to ask for bidders to write down item totals then all bidders on

future City projects can blatantly disregard bid instructions and simply write down unit prices to
allow themselves additional time to prepare their bids and review subbids

THE DISTRICT SHOULD REJECT TOP GRADEs BID BECAUSE IT IS

MATHEMATICALLY UNBALANCED

The City has listed a summary of bidders item prices and it is clear that Top Gradesbid is
unbalariced Specifically Top Grade has listed Valley Utility to perform JointTrench work
with a value of202800800 yet priced its jointtrench work Bid Items No 176218 at a total
price of4594638 amarkup ofValley Utilityspricing ofmore than 25 million If it is Top
Grades position that its bid of50297424 fairly represents its total costs for the bid then it is
clear that Top Grade has overpriced itsjointtrenchpricing by over25 million and underpriced
portions ofits other work by 25 million

The effect ofTop Gradesmachinations was to provide it with abid advantage not only over

other bidders but over the City itself For instance Top Grade priced driveway conforms as

follows as follows

QTY Unit Price Total
63 10131HOT MlX ASPHALT DRIVEWAY CONFORMS 3600 TON 100 3600

Whereas Top Grade bid8500per ton for Item 64 Full Depth Spot Repairs and 65 per ton for
item 62 Hot Mix Asphalt it is clear that its price of100 per ton for Item No 63 does not even

cover the cost ofthe material let alone the labor and materials ofperforming the work

In comparing the plans versus the bid sheets the City made an error in listing the quantity for Bid
Item No 63 the listed bid quantity exceeds the actual quantity required by more than tenfold
Assuming that Top Grades intents are not charitable then by pricing Item No63 for100 per
ton Top Grade has placed the costs ofhundreds ofthousands ofdollars worth of work elsewhere
in its bid such as in thejointtrenchwork A review of Valley Utility Services subquote for
jointtrench work see attached quote shows the substantial unbalancing of Top Grades quote
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For instance Valley Utility provided a unit price of3760per linear foot for Item No 179 18
x 54 Joint Trench Excavation and Backfill for a total price ofS58S48 Nevertheless Top
Grade listed its price of Item No 179 as 10050 per ineal foot for a total price of
149292750 nearly an increase of1000000 in this one item alone

Under Standard Specification section2106 Rejection ofBidders the City may reject an

proposal that show irregularities ofany kind The use ofmay provides for the Citys discretion
and exercise ofsound judgment California courts routinely turn to Federal public contract law
for guidance and legal authority in dealing with public contract law issues because it is more

fully developed than State law In the federal arena courts have commonly upheld board
decisions rejecting unbalanced bids It analyzing bid responsiveness a matheinatically
unbalanced bid maybe rejected when there is reasonable doubt that the bid will result in the
lowest ultimate cost to the government Integrity Manaeement International Inc Comp Gen
DecB217016 December 11 1984 842CPD at 654 Award cannot be made on a materially
unbalanced bidEZ Copy Inc and Hawaii Copico PSProtest Nos 8648 8650 August 1
1986 Though Top Grade may argue that unit price differences are common in construction
industry bids there is nothing common about Top Grades listing100per ton for the costs and
labor of installing Hot Mix Asphalt nor for its markingup one subcontractors prices by more

than 25 million

The detriment to the City of Top Grades unbalanced bid is readily apparent by considering what
would happen if the Contract were awarded to Top Grade The average price provided by
bidders for ItemNo 63 was 10142per ton If360 tons are installed under Item 63 the City
would expect to enjoy an average savings of3285363240 tons x 10142 per ton IfTop
Grade is awarded the Contract then the City would instead save only3240 By unbalancing its
bid Top Grade would enjoy an advantage in excess of300000 over the City from the error of
the estimated quantity In the same manner Top Grade would gain an advantage if the quantities
ofjoint trench items installed exceed the bid estimate For example Valley Utility provided a

unit price of3761per linearfoot for Item Nn 179 theFngireers Estimate vas 39 perf
yet Top Grade listed its price for Item No 179 as 10050 per linear foot If Item No 179 were

to overrun the estimate by 2017826 if instead of 14855 lf then the City would owe Top
Grade an additional 298585502971 f x 10050 If Top Grades had even limited its
markup of Valley Utilitysprices to 10 then the cost to the City from the ovenunwould be
the more reasonable cost of122880562971 if x4136 Due to Top Grades unbalancing
the City would bear the risk and added expense for ovenuns to thejoint trench items Under this

tAmelco Electric v Ciy ofThotrsand Onks 2002 27 Ca14th228244246 State ofCalifornin v Cary F
Atkinson Co 1986 18727 Cal3rd 25 3334C Norman Peterson v Container Carp 1985 172 CalApp3dG28
647648 Pacific Architects v State ojCalijotnia 1979 100 CalApp3d100 126 166 Jasper Const v Foothill
Junia College Disr 1979 153 CalRptr 767 771772 As stated by the Court in Pacific Architects v State of
California supra We are strongly persuaded by decisions relating to the federal procurement bidding
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oxamplealone the Gity wouldpay an additional Mastof17000 to Top Grader

Asiloiot1 the added risk to the Cityofawarding anunbagned tYiddserlbaci hbove theCity
would alsp pay a hidden costtiona Top Gradesfrontloaded laid Since the jbirittrenah work will
occur toward the beginning ofthe Project the Citywill effectively payTop Grade in advance
for woak that Top Grade has nit yetperdrhaed Top Grades frontloading is sutaclent reason
alone for the City toreject Top C3rades bid Inieviewfug fbe nature ofunbalanced bdsalle
General ServicesBoard of Contract Appeals tatade the following observation
Abidder does not inAdvertentysubmitan udbaloilaed bid The bIdderpurpoefully
btandles itseosts so as to ouerskattheprice br some bid itemsand to understate the
pritesfar otlkers The bidder doea so for a treasonsdsvarious as the procurements but
Allatebottottaed eta the biddersde9lre t0obtein 9wiltdtlll njea enmriniitive aAiaiaren

Pigtest ofSevQrn Cos CiSBCA No 9353P 883 GA CCH20 8S0 1988
By frontloading its bid Top grade has esseaitially demanded hat the City provide it with ano
cost loan for work yet to be performed

CONCLUSION

Top Grade submitted a bid to the City which is patently unbalanced By manipulating its
items pricing Top Grade has sought to gain an advaiatage not only of the City but of other
Hdders Top tradesdecision fo front Igad over25ntillioaatnto the joint trench itemsrotas
dreckly ecaunter to t11erules androgulatlons established for falt bidding Por al the reasons

stated above Top GPades bid itiust 6e rejected 13ay Cities respectfully requests that the City
reject all flee bidsandrebid theProject on an expedited basis Should the City have aeay
questions eonaerningthis naakto please call me

Sincerely
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62212010 ItRVISfcp RID SHEET Joint Trench Bid

per Addendum No 3

pity of Hayward r VALIEY
ProjectT itle Route 239 Condor Improvements UZIL1iy

Project No5117 rJ SERVICES

Item Spec Approximate I lit fatal Prtca

No Section kem pescription Quantity I ce tnPigurs
176 104 18x36 Joint Trench Excavation arid Fackflll 7813 If 760 S 26624880

177 105 18 x 42 Joint Trench Excavation and Backflll 1339 If 1760 5034640
176 10 18 x 48 Joint Trench Exoavatlon and Backflll 277 If 760 1041520
179 107 18 x 54 Joint Trench Excavation and Backflll 14855 If 1760 55884800

180 108 18 x 60 Joint 7rehch Excavation and Backflll 344 If 3760 1293440

181 109 20 x 38 JolntTrench Excavation aitd Backflll 9B IF 37G0 368480

182 1010 20 x 42 Joint Trench Excavation and Backflll 122 If 1760 458720
183 1011 20 x 54 Joint Trench Excavation and Backflll 508 If S 5760 1910060
184 1012 20 x fiD JolntTrench Exoavatlon aitd Backflll 263 If 3760 1064080
185 1013 22 X 54 Joint Trench Excavation and Backflll 148 tf 1760 556480
186 1014 22 x 60 Joint Trench Excavaton aid Backflll 81 If 3760 304560
187 1D16 24x42 JalntTrench Exoavatlon and Backflll 95 If 37G0 3572DD
786 1016 24 x 54 Joint Trench Excavation and Backflll 3164 If 3760 11896640
189 1017 24 x 60 JolntTrench Excavation and Backflll 1195 If 3760 4493200
190 101B 25 x 42 Joint Trench Excavation and Backflll 345 If 3760 1297200

191 1019 26 x60JolntTrench Excavation and Backflll 164 If 376D 579040
162 1020 30 x42JointTrench Exoavatlon and Backflll 281 Ff 3760 105G560
193 1021 3D x54Joint Trench Excavation and Backflll 593 If 3760 2229680
194 1022 30 x 60 JolntTrench Excavallan and BackDll 270 If 3760 10152D0
195 1023 Sawcut HMA Pvmt for Joint Trench 25038 If 130 3254940
196 1024 Sawcut HMA Concr Pvmt for Joint Trench 6121 If S 4p0 2448400
197 1025 2Conduit SCh 4o PVC 633 If 260 216580
198 1026 3 Conduit Soh 40 PVC 6298 If 370 1960260
199 1027 4 Conduit Soh 40 PVC 44792 If 380 17020960

200 1028 5 Conduit Soh 40 PVC 2569 M S 460 11817x0

201 1029 6 Conduit Soh 40 PVC 24882 If 460 11943360
202 1D30 2 boxPGBE 39 ea 1800 2410200
203 1031 3A box PGE 33 as 6000 2838000

204 1032 5vaultPOE 39 ea 8000 73572000
205 1033 5A vautt PGE 4 ea 2500 1410000

206 1034 5vault treffic PGE 6 ea S ti 6200 2531000
2D7 1035 7vault PGBE 32 ea I0000 22080000
208 1036 7traffic rated PGE 4 ea S 1 5000 3500000

209 1037 50x52 Transformer Pad PGE 15 ea 0000 1200000

210 1038 106x90 Transformer Pad PG23E 2 ea I 3400 326600

211 1039 82x72 Transformer Pad PGE 1 ea S I 6000 146000

212 1040 61x80 Transformer Pad PGE 7 ea I1000 131000

213 1001 17 x 30 x 24 Splice Box ATBT 21 ea 4000 15540tl0
214 1042 30 x 48 x 36 Splice Box ATT 24 ea I 7000 3528000

215 1043 PTS 3660 VadltATT 4 ea t 2000 1528DOD
21G 1044 P75 4878 VaultATT 1 ea i X9000 5390OD

217 10g5 Exc Backflll 17x30 Splice BoxCmcast 45 ea 5000 2250OD

218 1006 Exc 8 Backfill24 x 48 SpliceBoxComcast 47 ea S 8000 376000
Total Joint Trench Bld see Exhibit A for conditions 215357640

VAItEY UTILITY SERVICES INC
1779 TRIBUTE RU SUITE B

sACf2AlIAENTO CA 95615 David Vest Estirfi Or
916 9249113 dpvestnvallevutiliJ cam

Attachment VII Page 6 of12



C I T Y O F

HRYXIRRD
H E A p T O F THE B A V

July 14 2010

Randall Smith Esq
Smith Brockhage LLP

3480 Duskirk Ave Suite 200

Pleasant Hill CA 94523

rms@smithbrockcom

Marlo Manqueros ESq
Bay Cities Paving Grading Inc

5029 Forni Drive

Conwrd CA 94520

MManqueros@BayCitiesUS

VIAEMAILAND US MAIL

Re Response to Supplemental Bid Protest and BidProtest for Route 238 Corridor
Improvements Industrial Parkway to Apple Avenue City ofHayward Project No

5117

Dear Mr Smith and Mr Manqueros

This letter responds to correspondence dated July 9 2010 and July 12 2010 making a

supplemental bid protest and a bid protest on behalf ofGallagher Burk IncGBand Bay
Cities Paving Grading Inc Bay Cities respectively on the abovereferenced project
Project Since you have made similar azguments in support of your bid protests we are

responding to you jointly

We have carefully reviewed both your bid protests and consulted with the Hayward
Public Works staff We conclude that the bid ofTop Grade Construction Inc Top Grade
the apparent low bidder is responsive and hereby reject your bid protests

We further note that GBrB raised only one new argument in its supplemental bid protest
and that this dffice addressed its prior arguments in our July 8 2010 letterrejecting GBs

original bid protest Nonetheless this conespondence contains additional explanation of the

Citys basis for finding Top Gradesbid responsive and also addresses the arguments raised by

Bay Cities

OFFICE OP THE CITY ATTORNEY

777 6 9TflEET aAYWAflD CA 948416007

TEL 6109634450 PA 6108639660 TDD 6102473940
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Response to Bld Protest from GBand Bay Cities

Juy 14 2010
P ge 2

Ton GradesOmission of Some Total Prices Neither Renders the Bid Unresponsive Nor

Provides a Competitive Advantae

Top Grade indeed listed only unit prices and omitted total prices for bid item nos 151

through 252 However we have found that this omission does not render the bid unresponsive
As we previously indicated the Directions to Bidders for this Project supplied by the City
contains the following language regarding discrepancies between perunit and unit price totals

Incase of discrepancy between the item price and the total set forth

for a unit basis item the item price shall prevail provided
however if the amount set forth as an item price is ambiguous
unintelligible or uncertain for any Cause dr is omitted or is the

same amount as the entry in the Total column then theamount set

forth in the Total column shall prevail in accordance with the

following

The bidding instructions control the Citys response to bid discrepancies In Pozar v

Department ofTransportation 1983 145 Ca1App3d 269 the court held that a contracting
agencyhas a ministerial dto follow its own bidding directions Therethebidder mistakenly
filled out the bid items total price but correctly inserled the item price Caltrans legal
department concluded the bid was unresponsive due to the discrepancy However the court

disagreed and held that Caltrans had a duty to follow its own bidding directions requiring
Caltrans to recalculate the bid using the listed unit price Despite the fact that Top Grade failed

to list a significantly larger number of total calculations than the bidder in Pozar as Bay Cities

pointed out Pozar authorizes the City to resolve bidding discrepancies in compliance with the

bidding instructions

GB also alleged that by listing only unit prices for certain items Top Grade gained a

competitive advantageegGB was unable to use Columbia Electric As Top Grade noted in

its response to the supplemental bid protest Columbia Electric is a certified Local Small

Business Enterprise The bid documents supplied by the City instructed all bidders to make good
faith efforts to include subcontractor bids fromLBESLBEVSLBEfirms All of the bidders had

the same opportunity to incorporate Columbia Electricsunit prices into their bids Additionally
Top Grade did calculate the sum total ofall the items The total listed is equivalent to the sum of

all of its bid items meaning that Top Grade expended the time to properly calculate the unit

price totals The Directions for Bidders cited above similarly applied equally to all bidders As a

result we do not find that the omissions endowed Top Grade with any advantage not conferred

to other bidders

Attachment VII Page 8 of 12
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Page 3

Ton Grade Did Not Misstate The Dollar Amount Of WorkTo Be Performed By Its

Subcontractors

GBalso claimed that Top Grade erroneously listedthe amount of work to be performed
by subcontractors citing MCM Construction Inc v City and County ofSan Francisco 1998 66

CalApp4a 359 MCM and Valley Crest Landscape Incv City Council ofthe City of Davis

1996 41 Ca1App4u 1432 Valley Crest Both ofthe cited cases are inapposite for the point
asserted In the Former case MCM failed to listprices to be paid to seven out of nine

subcontractors on its bid despite being specifically required to do so by the bid documents As

such failure to state dollar amounts For work to be performed by the subcontractors constituted

an error allowing MCM to withdraw its bid under Public Contract Code 5103 The public
agency therefore was precluded from waiving the error under State law In Valley Crest the bid

specifications required the bidder to perform at least 50 percent of the work itself and to set forth

in the bid the percentage of workto be performed by each subcontractor The low bidder listed

subcontractor work as comprising 83 percent of its bid also resulting in a Public Contract Code

5103 mistake Both these cases are distinguishable for the facts at hand Bach involved a

bidder making a typographical or arithmetical error related to a material element of the bid as

specifically directed in the bid specifications that allowed the bidder to withdraw its bid without

penalty pursuant to Public Contract Code 5103 The current facts are distinguishable The

Citys bid specifications do not require the listing ofany subcontractor prices or percentages
outside ofproof ofmeetingLBESLBEIVSLBE goals See instructions on sheet P8

Moreover the argument that Top Grade made a subcontractor listing error is based solely
on the rejected LBDSLBEVSLBEform which was not a required component of Top Grades

bid because Top Grade met the required LBE and SLBE goals The rejected
LBDSLBEVSLBEform does not require the listing of any dollar amounts unless the reason for

rejection was a higher bid and the amounts have no relationship to Top Grades bid documents

As such to the extent there was an error it was not related to a material element of the bid

Ton Grade Met The LBE Goal

As stated in the Citysprior correspondence toGB we concluded that Top Grade

indeed met the Local Business and Small Local Business goals of 60and 20 respectively as

required for the Project Please seethe attachedLBESLBENSLBE Utilization form provided
by Top Grade which demonstrates the fulfillment of the required goals Though you have

alleged that Top Grades calculations are not justified bid item pricing alone generally does not

accurately reflect subcontractor participation As an example staff could not discern a

relationship relationship between what St Frances Electric submitted to all bidders and the

numbers listed for electrical work in GBs bid which reports to be based on using St Frances

Absent additional information it is virtually impossible to apportion responsibility for items

between contractors and subcontractors The City thus reasonably relies on the

LBESLBEVSLBEinformation provided in Top Grades bid
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Ton Grade Did NotList M F Maher For Work M F Maher Did Not Bid

GB alleges that Top Grade should have accepted Bay Area Concretesbid and that it

listed MFMaher for work it did not bid Top Grade has responded that it did not accept Bay
Area Concretes bid because it entered an incomplete bid for the Miscellaneous Concrete work
Meanwhile MFMaher provided pricing for the complete scope of work for Miscellaneous

Concrete with the exception of the preparation of Aggregate Subbase which Top Grade is self

performing

The Balancin in Top GradesBid Did not Render it Unresponsive

Despite arguments that Top Gradesbid is unbalanced neitherGB nor Bay Cities

identified any case law or statutory authority that renders Top Gradesbid unresponsive based on

balancing issues Unless the City finds that an award to the bidder would cause the project cost

to exceed the bidprice the question of whether a bidder can perform at its bid price is a matter

of bidder responsibility If a bidder lists a price lower than the engineers estimate that bidder is

assuming the risk of incurring a loss in profit As we have stated before it is the bidders

obligation at the time ofperformance to deliver according to the project specifications the City
leaves the means and methods for delivery of the project to the contractor

Conclusion

While we do not agree that there are any bid irregularities here to the extent that they
may exist public entities have some discretion in interpreting and enforcing their bidding rul@s

including the right to waive inconsequential bid irregularities The court in McM supra at 369
stands for the proposition that the rule ofstrict compliance with bidding requirements does not

preclude a contracting entity from waiving inconsequential deviations providing The
deviation must be capable offacilitating corruptionor extravagance or likely to affect the

amountbf bids Id at 370 This affirms the courts analysis two years earlier in Ghilotti

Construction Co v City ofRichmond 1996 45 CalApp4th 897 209

Itis further well established that abid which substantially
conforms to a call for bids may though it is not strictly responsive
be accepted if the variance cannot have affected the amount of the

bid or given a bidder an advantage orbenefit not alloviedother

bidders or in other words if the variance is inconsequential

Please be advised that our office takes your bids and bid protests seriously The City is

committed to providing all bidders a Fair opportunity to bid on and be awarded its numerous

projects It is in the Citys best interest to have a robust bidding environment To that end staff

has worked and continues to work diligently towards making sure all bids are handled

consistently and fairly
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The City reiterates its position that your bid protests on the Route 238 Corridor

Improvements Project are rejected but encourages Gallagher Burk Inc and Bay Cities

Paving Grading Inc to consider bidding on future projects

Please contact me if you have any questions

Very truly yours
M hae I aws ri City Attorney

By
Cynthia War eputy City Attorney

Attachment Top GradeLBESLBENSLBE Utilization Sheet

CC Robert Bauman Public Works Director

Morad Fakhrai Deputy Public Works Director
Brian Gates Top Grade Construction briangates@topgradewnstructioncom
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TOPGRADE CONSTRUCTION INC

LBE SLBB VSLBE UTILIZATION
ROUTE 238 CORRIg4RIMPROVEMENTS

TopGrade Bld Amount 5029742410
AdmlOtstrative Contract Change
CrderAlloWanee 8600000000

4529742410

LISTEUSLBFJVSLBE SUBCONTRACTORS
Columbia Elecfdc 3LBE 1194520000
DeKay Demolition SLBE VSLBE 20289500
CArtelsTmcking SLBElVSLBE jt870DOD00

Total Mt019D95D0

3085Yo SLBE

NMLBESLBEfVSLBESUBCONTRACTaRS 145317945

jBHjSLBE 1FSLBETOPERFORM
TopGradaSetFPerFormedWork LBE 1874753455
SLBENSLBESubsLlsted 14015095A0

Total 30TSSS2955

6782 LBE
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