: C1TY OF ‘ _ L
HAYWARD

HEART OF THE BAY

DATE: July 28, 2009

TO: Mayor and City Council

FROM: Director of Public Works

SUBJECT: New Water Supply Agreement with San Francisco Pﬁblfc Utilities Commission
RECOMMENDATION

That Council adopts the attached resolutions approving the Water Supply Agreement and
authorizing and directing the City Manager to execute the Agreement, and adopting findings for the
purpose of the California Environmental Quality Act in connection with the approval of the New
Water Supply Agreement with San Francisco. -

BACKGROUND

The City of Hayward receives 100 percent of its water supply from the San Francisco Public
Utilities Commiission’s Hetch Hetchy water system. This water supply is governed by two
documents: 1) the 1962 contract between the City of Hayward and the San Francisco Water
Department; and 2) the 1984 Settlement Agreement and Master Water Sales Contract between the
San Francisco Public Utilities Commission (SFPUC) and its wholesale customers. The 1962
contract primarily addresses the quantity of water to be delivered to Hayward and, unlike all other
similar contracts between SFPUC and other suburban agencies, does not have an expiration date.
The Master Sales Contract focuses on issues that are common to all wholesale purchasers of SFPUC
water, such as the setting of wholesale water rates and allocation of costs. The 1984 Agreement
expired on June 30, 2009. :

In October 2006, the City Council authorized Bay Area Water Supply and Conservation Agency

“(BAWSCA), a 28-member agency that consists of wholesale purchasers of SFPUC water, to
represent the City in negotiations with SFPUC for a new water supply agreement. Negotiations
were initiated in 2007 and concluded in March 2009. A copy of the proposed Agreement was
released to the public, including affected wholesale agencies, on April 17. The SFPUC considered
and approved the Agreement on April 28. The Agreement requires the governing bodies of each.
individual wholesale agency to consider the Agreement and decide whether or not to sign it.
Although the current contract expired on June 30, the new Agreement allows wholesale customers
to ratify it by September 1.



Attached as Exhibit A is a summary report on the new Water Supply Agreement prepared by the
BAWSCA negotiating team.

DISCUSSION

Negotiations between the BAWSCA, on behalf of its member agencies, and the SFPUC regarding
the new Water Supply Agreement have been concluded. This Agreement addresses issues of
common interest to all wholesale purchasers of SFPUC water, such as the allocation of water
supply, water supply quality, and allocation of costs. At this time, the SFPUC and all but one of the
other wholesale customers have approved the new Agreement. The remaining wholesale customer
is working with SFPUC to resolve issues related to its individual supply contract and is expected to
approve the Water Supply Agreement when the issues are worked out. - '

Staff has completed its review of the Agreement. There are clearly some positive aspects, which are
noted below. Staff has concerns about some other provisions. After reviews and discussions with
BAWSCA General Manager and the BAWSCA legal counsel, staff finds that, on balance, the
Agreement has enough merit to warrant a recommendation for approval. Chief among staff’s
concerns are potential long term adverse impacts of the new Agreement on Hayward’s ability to
purchase its needed supplies at a fair price, i.e., without having to pay penalties that would make the
already high projected cost of the Hetch Hetchy water even more expensive.

Positive aspects - As indicated above, the New Water Supply Agreement includes a number of
provisions that are positive and a clear improvement over the existing Agreement. Briefly the
positive features include:

Completion of Water System Improvement Program (WSIP) - The Agreement will commit San
Francisco to complete WSIP by 2015. While this is positive, it is noteworthy that this aggressive
schedule (which wholesale agencies wanted and directed BAWSCA to pursue through adopted
legislation) does mean that the wholesale cost of water will increase rapidly, commensurate with the
fast track schedule of the construction of the improvements. As the Council is aware, the average
increase in cost of wholesale water in the next five years is over 17% per year. This cost must be
passed on to City customers.

System Maintenance - The Agreement will require SFPUC to maintain the system in good order and
repair.

Water First - The Agreement will commit SFPUC to continue its “water first” policy, i.e., operating
the Hetch Hetchy reservoirs in a way that gives higher priority to water delivery and environmental
values, than to electrical power generation.

Wheeling - The Agreement allows BAWSCA and/or wholesale customers to wheel water from
outside sources through the SFPUC regional system. :

Meet Safe Drinking Water Act Standards - The Agreement will commit SFPUC to deliver drinking
water meeting the primary drinking water standards. While SFPUC has always done this, the
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provision will ensure that this continues to be the case regardless of changes in regulations or other
changes in the future.

Issues of Concern - The Agreement also includes several issues that have been, to various degrees,
of concern to staff. As indicated below, we have found acceptable resolutions or workarounds to
most of them. The first two issues are of significant consequence to the City. The highlights of the
issues of concerns include:

- Transferability of Supply Guarantees gnd the Fact that Hayward Is Not Allowed to Participaie -

The Agreement will allow wholesale customers to transfer, on a permanent basis, portions of their
individual supply guarantees among themselves. Presumably, this could be done by agencies that
have supply guarantees well above their projected long-term needs, or by those agencies that are
willing to develop other water supplies, such as groundwater and recycled water, to fiee up their
SFPUC supply guarantees. This has potentially a couple of adverse impacts on Hayward:

1. Because Hayward is the only wholesale customer without a pre-set cap in the amount of
water to which the City is entitled, there is no “Supply Guarantee,” as such, for Hayward,
Hayward uses what it needs. If a situation arises whereby Hayward’s use and the
cumulative use of the other wholesale customers reaches 184 million gallons per day, the
City’s original Agreement with SFPUC requires that other wholesale agencies cut back to
accommodate Hayward’s needs. One can argue that allowing agencies to transfer their
capacities to others could, in the long term, diminish the unused water supplies that are
practically availabie to Hayward.

Counterpoints to this argument are that: a) agencies may be refuctant to sell “excess” .
capacities because, in the long term, that is not a prudent thing to do; and b) this ability to
transfer supplies could act as an incentive for agencies to invest in producing alternative
water supplies, such as recycled water and ground water, so they can then transfer an,
equivalent amount of Hetch Hetchy (or alternative source) water:

2. Likewise, because Hayward does not have a “Supply Guarantee,” the Agreetment excludes
Hayward from participation in the permanent transfers. While it is perfectly clear that
Hayward cannot be given authority to sell an allocation that is unlimited, it is staff’s position
that the City should be able the sell the equivalent of any alternative supply in which it
invests and develops, such as recycled water and ground water., The new Agreement does
not explicitly authorize that.

It appears that there might be some legal and procedural issues that need to be worked out as
part of a comprehensive solution to this issue. At this time, however, there is no readily
available solution to this issue to allow Hayward to be on par with other agencies, although
there is an apparent commitment from BAWSCA staff to work on an acceptable solution to
this issue. '

Interim Limil of 184 MGD through 2018 - It is a fact that, without significant additional
conservation, the consumption from-all wholesale customers, including the temporary and
interruptible customers (i.c., San Jose and Santa Clara) will reach 184 MGD, which is the total
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Supply Assurance for wholesale customers, sometime well before 2018. In order to respond to the
environmental community’s desires not to take more water from the Tuolumne River and in order to
ensure that completion of the improvements called for in the Water System Improvement Program
progresses unimpeded, San Francisco decided on the unilateral imposition of this limitation. In
order to live within the 184 MGD limitation while accommodating San Jose and Santa Clara’s
needs, every agency’s water supply will be subject to a limitation set forth by SFPUC. In the event
that the supply limitation is exceeded in a given year on an overall, system-wide basis, agencies that
exceed their individual allocation will be subject to significant environmental surcharge fees. .

This has always been a major concern of staff. This provision, which could be extended beyond
2018, can, in effect, create a de facto limit for Hayward, which, as the Council is aware, does not
otherwise have-a pre-set limit, although it is also true that other BAWSCA agencies would have to
reduce consumption to fulfill Hayward’s supply demands.

Given that BAWSCA’s position was that San Jose’s and Santa Clara’s temporary and interruptible
water service should continue and not be stopped, and that San Francisco did not offer to provide
for these two agencies’ consumption (totaling about 9MGD) outside of the 184 MGD supply
guarantees, there were not many other alternatives. The reality is that the water from Hetch Hetchy
is finite and, therefore, there is a practical limitation on Hayward’s consumption. Hayward’s best
option is to remain engaged with BAWSCA staff and BAWSCA Board to make sure that, not only
does the City continue to be a leader in water conservation and low residential per capita
consumption, but that other agencies also conserve more and reduce their usage.

Water Management Charge - The new Agreement will commit SFPUC to collect a “water
management charge,” if and when such a charge is established by the BAWSCA Board of
Directors, and remit those funds to BAWSCA to support regional water conservation measures and
development of alternative supplies approved by the BAWSCA Board of Directors.

While staff continues to be concerned about any reduction in the Council’s full prerogative and
authority in implementation of water conservation in the City, we can appreciate some benefits of a
region-wide effort that could be funded by this mechanism. - Again, the key is for Hayward to be
actively and constructively engaged with BAWSCA agency to have an effective voice in the
decisions and to insure there is a reasonable return to the City of what its customers pay into the
program.

Additional Administrative and Ministerial Authority to BAWSCA - The new Agreement transfers
‘some existing individual agency authority or creates new authority for the BAWSCA Board or
BAWSCA staff, such as deciding on the individual agency water shortage allocations. While this
could be construed as less than desirable, staff believes that, with active and constructive
participation in BAWSCA, the City can have an effective voice in the decisions made.

Amendments to the Agreement - The 1984 contract is extremely difficult to amend, requiring
concurrence by a very large super-majority of the wholesale customers. This, in effect, meant that
Hayward is one of the agencies that had an-effective veto power on changes that would have an
undesirable impact on the City. The new Agreement reduces the threshold so that no individual
agency has that power. :
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While this provision could be undesirable, it underscores the need for the City to be more pro-active

- and work with other agencies to develop consensus on issues of concern to Hayward.

Options Available to the City: To Sign or Not to Sign - The City clearly has the option not to
sign the new Agreement. If the City opts not to sign, it will be entirely subject to the provisions of
the City’s 1962 individual water service Agreement. While in practical terms the City will be

" subject to more or less the same terms and conditions as others, whether or not it has signed the new
Agreement, the City might, in some narrow situations, be worse off by not signing the Agreement.
For example, the City may not have as clear a claim to the provisions mentioned earlier under the
positive impacts of the new Agreement. '

BAWSCA staff and legal counsel have been very clear in their recommehndation that Hayward
should sign the new Agreement. In their opinion, there are more positive than negative aspects for
Hayward.

The City Attorney concurs with the staff recommendation that the proposed agreement contains
more posifives thari negatives but observes the agreement will likely go into effect with or without
Hayward’s affirmative approval. The City Attorney believes the City would be in a better position
to protect and assert its interests if it approves the agreement.

Environmental Documentation - With regard to the adoption of findings in connection with
approval of the Water Supply agreement, the City and County of San Francisco is the “lead agency”
under the California Environmental Quality Act (CEQA) with respect both to the Water System
Improvement Program (WSIP) and the water supply elements incorporated into the New Water
Supply Agreement. In that capacity, San Francisco has prepared and certified a seven-volume
Program Environmental Impact Report, adopted detailed findings related to the environmental
effects of the “Phased WSIP” approved by the SFPUC in October 2008, mitigation measures, and
overriding considerations. As a Wholesale Customer, the City may be considered a “responsible
agency” under CEQA with respect to one aspect of the overall project analyzed in the Program EIR,
namely the approval of the long term WSA., Upon approval of the WSA, a Notice of Determination
will be signed and filed with the County Clerk of Alameda County.

FISCAL AND ECONOMIC IMPACT

Signing the Agreement will not affect the wholesale cost of water. However, as Council is aware,
wholesale rates are projected to increase an average of 17% per year over the next five years as a
result of constructing the needed regional system improvements. It is unknown, at this time, what
the impact of potential “water management charges” may be. However, whatever charges are
added to the wholesale rate may need to be passed on to City customers, depending on whether they
replace already budgeted City water conservation programs. .
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NEXT STEPS

~ If Council agrees with staff’s recommendation and approves the Agreement, staff will process the
attached resolution and transmit the Agreement to SFPUC for furthel processing.
Prepared by:

D P

Alex Ameri, Deputy Director of Public Works

RecoMended by:

MW

Robert A, Bauman, Dnector of Public Works

Approved by:

/%g 6nes City Manager

ttachments:

Exhibit A: Summary Report on the New Water Supply Agreement
Draft Notice of Determination _
Draft Resolutions
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Summary Report
on
New Water Supply Agreement
Between the .Cify and County of San Francisco
and

Wholesale Customers in Alameda, San Mate.o and Santa C.Iar"a Counties
Prepared for
San Francisco Bay Area Water Supply a.nd Conservation Agency

By

_ Ray McDevitt and Allison Schutte
Hanson Bridgett LLP '

April 2009

&) HansonBridgett
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SUMMARY REPORT ON NEW WATER SUPPLY AGREEMENT

INTRODUCTION

This report was prepared at t_he reduest of the Bay Area Water Supply and
Conservation Agency (BAWSCA). ‘lts purpose is to provide a summary of the major provisions
-in the n‘ew Water Supply Agreement which BAWSCA has negotiated with representétives of the
8an Francisco Public Utilities Commission (SFPUC or Commission) and which was approved
by the Commission on Aprii 28, 2009.

In 1984. San Francisco and all of its wholesale customers entered into a "Setllemént :
Agreement and Méstér Water Sales Contract,” the term rof. which was 25 years and which vﬁtl
expire on June 30, 2009. This is a lengthy document which was executed in muttiple identical

‘ counterbarts by San Francisco and'each:of its wholesale customers. It was titled a “Settlement
Agreement” because it‘ settled a laWsuit brought by seVera! of the wholesale customers against .
San- Francisco, which is described in the opinion in Palo Alto v. San Francisco (9" Cir. 1977)
548 F.2d 1374, decided by the'uﬁiied States Court of Appeal for't.r.aferNihth Circuit

| | The 1884 Settlement Agreemeht and Master Water Sales Contract wa.s.negotiated by
fhe Bay Area Water Users Association (aless f_qrmal predecessor to BAWSCA) with suppart
from attorneys, engineering consultants, municipal financial consultants, and GPAs.

A similar approach has been taken m preparation of the new Agreement. In 2008,

_- BAWSCA offered its sérvices as negotiatorldf the new Agr.eement. The governing boards of all
27 whoieéa!e customers adopted resolutions delegating that authority and prescribing the

' pérameters of that delegation. BAWSCA has conducted the negotiations with the SFPUC
starting in 2007. Tﬁe negotiating te_am has been led by Art Jensen, BAWSCA's General

* Manager/CEO. Mr. Jensen holds a Ph.D. in engineering from Cal Tech and has spent his

career consulling for, and managing, urban water agencies. He has been assisted by

BAWSCA's staff engineer Nicole Sandkutla, and staff financial analyst John Ummel, as well as

- 1680730.7
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' by ?ndependent:engineering, financial énd accounting co_nsultants.’- Attorneys at Hanson
Bridgett have served as Iegal counsel td the BAWSCA negotiating team and were the principal
drafters of the Agreement. Bud Wendell ha's. provided strategic guidance at critical junctures.

The Agreement's Introductory Statement provides that both San Francisco and its
wholesale customers “share a commitrhent to the Regional Water System providing a reliable
supply of high quality water at a fair price and achieving these goals in an environmentally -
sustainable manner.” Part One, Sécﬁons A B, CandH df this reporl cover provisions in the
new Agreement which address water supply reliability. 'Part,One,' Section D focusé_s onthe
Agreement’s provisions refated to water quality. Part Two éovers the considerable-pbrtibn of the
new Agreement designed to ensure that the capitél'_ and operating costs of the regional water
system are fairly allocated between San Francisco's retail customers and't,he Wholesale
customers. Finally,rPart O_ne, Sections E and-.F:2 summa_riz_e _provisi'ons in the Agreement .

explicitly addressing water conservation and use of alternative focal sources of water.?

PARTONE o
WATER SUPPLY (Articles 3 and 4 of Agreement)

A, Quantity _
1. Supply Assurance Reconfirmed. The Agréement reconfirms San

Fréncisco’é perpetual commitment to deliver 184 million gatlons per day (MGD), on an annual
average basis, to the wholesale custo_mérs collectively, other than San Jose and Santa Clara

(the "Supply Assurance”). 1t also preserves the wholesale customers’ claim that Sén_ Francisco

T Engineering support has been provided by Allan Richards, P.E., with Stetson Engineers. Financial
support has been provided by Dan Cox and David Brodsly, both wilh KNN Financial, and by John
Farnkopf, with HF&H Consullants. Assistance on accountingfauditing aspects of the Agreement has
been provided by Steve Mayer, CPA, and Jeff Pearson, CPA, with Burr, Pilger & Mayer, LLP.

2 |n addition, Part One, Section G describes the mechanics through which the SFPUC intends to
implement the Commission's decision in October 2008 to impose a limit on deliveries to 265 MGD

_ through 2018 and to enforce the interim supply limitations assigned to individual agencies through

Environmental Enhancement Surcharges.
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is obligated to provide water over and above the Supply Assurance, as well as San Francisco's

denial of that obligation:

2. Alfocation of Supply Assurance Incorporaled. The Agreement also

incorporates and ,formal!y'reconﬁrms the aflocation of the collective 184 MGD Supply Assurance
among the wholesale customers which was effected under the 1984 Contract (partly through
triennial "vgsting“ and then by unanimous agreement _of all agencies in -1994). The Agreement
inciudes, as an attach’_ment; a list oflthe individual "Supply Guarantees” for each of the 24

wholesale customers that currently have one.?

3. Imansferability of Supply Guarantess. The Agreement allows wholesale

customers to transfer, on-a permanent basis, portions of their individuél Supply Guarantees :
among themselves. These transfers are subject to only very limited San Francisco.oversight to
ensure Raker Act compliance and adequate physical capacity of the San Francisco regional

system to deliver the additiona! water to the transferee agéncy.

B. . Reliability
' 1. WSIP Completion. The Agreement commits San Francisco to complete

the Water System Improvement Program (WSIP) approved by the Commission in Oct_ober 2008
‘by 2015.* In addition, the Agreement obligates San Francisco to provide full public review and
opportunity for wholesale customers to comment on any proposed changes to the WSIP that

would delay completion or delete projects. Finally, the staff of the SFPUC will meet and confer

* These quantified supply guarantees will remain subject to pro rata reduction if and when collective use
exceeds 184 MGD due to growth in demand, in order to preserve Hayward's claimed entitlement under
its 1962 contract and the overall limit on San Francisco's commitment of 184 MGD. The Agreement
will also preserve other agencies' reservation of their right to chalienge this reduction,

* This commitment is conditional on SFPUC’s completion of all CEQA analysis and documentation
required for the individual facilities that collectively comprise the WSIP. 1t is also made subject to a
“force majeure” clause that excuses both SFPUC and the wholesale customers from delays in
performance, or failure to perform, due to "acts of God" and other circumstances not the fault of, and
beyond the control of, the affected party that make performance impossible or extremely impracticable.
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with BAWSCA before proposing to the Commission any changes in scope that would reduce the

ability of the regional éystern to meet level of seniice'goals addpted by the Commission.

2. System Maintenance. The Agreemént requires the SFPUC to keep the
regional system in good working order and repair, co'nsiétent with prudent utility practice.
SFPUC will prepare and publish bi-annual reports on the "State of the Regionai System," wil
codperate with any audits of system repairlmaintenénce conducted by BAWSCA, will conhsider
the'ﬁndings:of such audits, and will provide resp()hse's, inchiding reasons why any audit

~ recommendations were not-adopted.

3. -V"Wate'r First." The Agreement commits the SFPUC to continue its “water
first" policy, i.e., operating the Hetch Hetchy reservoirs in a manner that gives higher priority to
delivery of water to the Bay Area, and to environmental values, than to electric power |
generation. It -1eaves'déy-t'6-déy operational decisions up to the SFPUC.

C. Shorfages

1. M. The Agreement continues the allocation of water between San
F;ancisco and the wholesale customers which was agreed to in 2000 and memorialized as "Tier
One” of the Interim Water Shortage Allocation Plan. The provisions of the Plan that allow
wholesale customers to “bank” drought allocations and to transfer them are continued, whiie
some of the procedures and schedules cdntained in the Plan have been updated. The "Tier
Two" aliocation of water émong the whoiesalé‘cu'stomers themselves, sr;heduied to expire on
June 30, 2009, is not made a part of the new Agreemeht with San Francisc_o. The SFPUC,

however, is bbligated to honor any new allocation agreed to by the wholesale customers, either

unanimously or through BAWSCA. .

2. Disaster. The Agreement requires the SFPUC to distribute water on an
" "equitable basis after an earthquake or other natural disaster. The SFPUC response to disasters

is to be guided by the Emergency Response and Recovery Plan (ERRP) adopted by the
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SFPUC, the fundamentat principles of which are incorporated Into the Agréement itself. The
ERRP is to be periodically reviewed and may be amended by the Cqmmission.- SFPUC staff
will be required to provide 30 days notice to the wholesale customers of any'proposal to amend

the ERRP, along with the text of the proposed amendments.

3. LocalizedReductio’n‘s. Provision_s in the existing 1984 Contract governing

localized shortages due to isolated damage or system repairs are continued.

4. Wheeling. The Agreement allows for BAWSCA andior wholesale
customers to "wheel" water frcifn ou.tside-sources through the SFPUC regional system during
periods of shortage, subject to provisions regarding water quality impacts and cost

reimbursement,

D. Water Quality _
1. Meet Safe Drinking Water Act S;a_hdards; Notice. The Agreement

commits _the SFPUC to deliver treated water meeting federal and state primary drinking water

standards: maximum contami_han_t levels (MCL's) and treatrhent_techniques. The next update of
the SFPUC Water Quality Notification and Communication Plan will include expanded coverage
of secondary MCL exceedances. The SFPUC wil provide notice to wholesale customers of any

exéeedance concurrently with notice provided {o operators of the In-City retail distribution

syslem.

2. Joint Water Quality Committee. A Water Quality Committee will be

eétablished, composed of a representative from the SFPUC and from each wholesale customer.

The cbmmittee will meet at least quarterly to collaboratively address water quality issues. The

Committee's Chair-and Vice Chair will rotate between SFPUC and the wholesale customers.

5 1680730.7
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E.  Conservation

1. Wholesale Customers. The Agreement commits.the wholesale
customers to take actions, within their legal authority, regarding water co_nsérvation that are -
necessary to ensure that the SFPUC remains eligible to receive state and federal grants and

other financial assistance and to participate in the State Drought Water Bank.

. 2. SFPUC Support for BAWSCA Conservation Programs. The Agreement

~ commits the SFPUC to collect a "water managément charge," if and when such a charge is
established by the BAWSCA board of directors, and to remit those fuhdé'tb, BAWSCA to subport |
regional water consérvation measures and development of alternative supplies approved by the

BAWSCA board of directors.

3. The "Green Option” to be Explored. The Agreement commits San .
Francisco to work with BAWSCA to explore ways to ‘suppo‘rt water cons'erv'éfion and fecyclihg in
| Iocat.ions outside the Bay Area. This will include a partibuiar focus on agric'uIturalrrconservationl
efficiency projects of the type described in the "Green Option,” recommended by BAWSCA in its

commenfs on the Progrém E'nvironmehtal Impact Report on the WSIP, WHich can benefit the

Tuolumnhe Riv_er.'

F. Operational Issues

1. Service Areas. The Agreement continues exi'sting restrictions on sales of

water outside wholesale customers' service areas.® It clarifies and continues the existing
contract provisions regarding expansion of service areas (SFPUC approval is needed, but
canhot be withheld Unreasonably) and sales to other wholesale customers (pre-approved in

emergencies; otherwise SFPUC approval is needed, but cannot be withheld unreasonabiy).

® The service area maps will be updated and aftached to each agency's new individual Water Sales
Confracl. (Each wholesale customer has, and will continue to have, two contracts with San Francisco.
One is the lengthy Water Supply Agreement which is identical for each agency. The other is & much
shorter document that addresses the specifics for each agency: its service area map, connactions to
the regional water system, interties with neighboring agencies, etc.)
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2. Use of Local Sgurces. The.Agreement extends the "best efforts”
commitnﬁent to use of local s’burcés to the SFPUC as well as the wholeéale customers. Local
sources inciude surface water, groundwater and available recycied water. The contractual
obligation is subject to considarations of economic feasibifity and the environmental and water

supply reliability impacts of using these local sources.

3. P_urchases.f.ro'm.Third Parties; "Take or Pay" for Dual.Source Agencies.

 The Agreement_cohti_nue_s the prohibition on purchases from other sources if the SFPUC is able
and willing _to éupply Vall'wat‘er needed. It also expands exceptions 'to this pr.o'hibition by making.
it inapplicable to purchases of .recycled water. In other wdrds; wholesé_le chstor_ﬁers tﬁa't do not
have direct access io a source of recycled water — i.e..l a sewager t'reatrﬁent pla_int - may

bur‘chase from those that do.

Tﬁe Agreement also allows the"'dual source” agencies (Alamleda County Water
District, Milpitas, Mountain View, and Sunnyvale) o céntihue purchasés from other .supp_iiers,
such as the California Department of Water Resources and the Santa Clara Valley Water
Dis_trict,‘ subject to a_requiréd minimum purchase from SFPUC. These minimum "take or pay"
commitménts have each been reducéd by five percent from current Ievels.—‘ Minimum purchase
'requiremerits in San Jose's and Santa Clara’s current individual contracts are to be deléted in
their new individual contracts. Also, the new Agreement makes.clear that wholesale customers

are not obligated to purchase water from SFPUC in amounts larger than their individual -Supply

Guarantees.

G.  Interim Limit of 184 MGD Through 2018

1. No Decision by SF on Increase in Supply Assurance until 2018. The

Agreement recognizes the SFPUC's unilateral decision made last October to defer any
consideration of an increase in the 184 MGD Supp(_y Assurance until 2018. It requires the
SFPUC to make that decision by December 2018, after completing necessary cost analyses'

and CEQA evaluation/documentation. The Agreement does not constitute concurrence by
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wholesale customers in SFPUC's limitatien and also preserves the wholesale customers' claim

~ that they are legally entitled to water in excess of 184 MGD.

2. Interim Limit on Sales until 2018. Ih Octaober 2008, San Francisco

independently established a self-imposed limit on sales of water from surface watersheds to 265
MGD until 2018. Atthe same time, it also established subsidiary limits of (a) 81 MGD for City
_ retall customers and (b) 184 MGD for all 27 wholesale customers, including San Jose and

Santa Clara.

A‘nother element of this iir_ﬁitation, é!so adopted by the SFPUC in October 2008,
is a schedule for allocating the 184 MGD interim Iimif among all wholesale custofnefs: 'those |
allocations will be decided on by the Commission in December 2{)1.0.6 |

The SFPUC also decided last October that it will enforce these interim limitations
through an "envrironméhtal‘ enhanc‘emenf surcharge” to be apb!ied fo p‘urchaseé over 81 MGD
(by City retait customers) or ove.r thé individual limitations assigned to each of the 27 wholesale
custorﬁers, if and when total use exceeds 265 MGD.

The Agreement recognizes all of these decisions and provides procedural rules
for establishing t_hé interim limitations and surcharges and for the use of funds generated by the
surcharges. It also allows wholesale customers to transfer por’ﬁons of thesé interim iimiis
among themselves, again subject to very limited SFPUC oversfght. But it does nét constitute
wholesale customers' concurrence in the interim limitations themselves and pfeserves
who!e'saie customers' ability to cﬁallenge the limitations assigned to them, and the imposition of
surcharges, in couﬁ.

Some of the mechanics that are included in the Agreement includé:

» The amount of the environmental surcharge will be established by the SEPUC
during the spring of 2011 and the surcharges will become operative in

FY 2011-12. '

® These allocations are entirely distinct from the permanent "Supply Guarantees.” For example, they will
apply to all 27 agencies, will fast only until 2018, and their only purpose is to determine when the
surcharge described in the immediately following paragraph in the text witl apply.
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. Whether or not to levy the surcharge will be determined after the close of
each fiscal year. and will apply only if total sales dunng that year exceeded
265 MGD.

» Ifthe 265 MGD threshold is exceeded, then the surcharge will apply only to
wholesale customers that purchased more than their interim limitation, and
only fo quantities in excess of that limitation. The amount due would be
determined after the close of each fiscal year (beginning with FY 2011-12)

- and would be paid in equal morithly installments over the balance of the
folfowing ﬁscal year (beginning with FY 2012-’13).

~« Funds raised by the surcharge wilt be deposited in a restricted reserve fund,

"+ notsubject to transfer to the SF General Fund, and will be expended only on
environmental enhancement measures in the SFPUC's Sierra and local
watersheds. (Surcharges are not due untess and until this restricted reserve
fund is established by ordinance of the San Francisco Board of Supervisors.)

» Specificprojects to which the funds will be directed will be decided by
SFPUC's General Manager and BAWSCA's General Manager/CEO, after
-soliciting Input from interested members of the public, including environmental
groups. ‘

3. Status of San Jose and Santa Clara. The Agreement provides that both

cities will remain temporary and idterruptible customers until 2018, ‘The maximum amount that
the SFPUC will deliver o them collectively unt 2018 s 9 MGD. Their nterim limitations,
described in thep_rec;;@i;hg section, _when assign_ed in D.ecem_b_gf _2010, may be lower. SFPUC
water may be used qn_ly within ihe two cities‘ieXisﬁng service areas (the nodﬁern portions of

each city).

+ Starting in December 2010, the SFPUC will annually cﬁnsider a report which
will include water demand projéctions and conservation work plans through 2018. lfthe SFPUC
decidés, on the basis of that report, that the 265 MGD iimit will not be achieved in é018, it may
issue a éonditibnal.n.oltice of {edu;:tion,'or interruption, in supply 10.San Jose and Santa Clara.

« Deliveries will not be reduced or termi.nated until the SFPUC has completed
the réqijired CEQA pro'cess and will not occur for_the longer of (1)_ five years frorh th.e notice or

(2) two years from completion of the CEQA process.
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. . o The SFPUC will decide by December 2018 whether long term supplies are
adequate to serve San Jose and Santa Clara, as well as the SFPUC's retail and other

wholesale customers and, if o, whether to make the two cities permanent customers.

.H. Limits on SFPUC lTaki-gg on New Customers,
. Before "20.1 8, San Francisco may not take on any new wholesale custbmers
{1} until it has completed CEQA review, and (2) unieSé San José and Santa Clara are
concurrently méde perfnanent -customer-s and the Ag.reement is amended to abéommodate their

addition.

- After 2018, San Francisco may no_t take on any new Wholes_a_ie custpmgrs
(1) untit it has completed CEQA review, (2) unless system reliability is'impro\}ed and (3) unless
San Jose and Santa Clara are made permanent customers and the Agreement amended. -
| San Francisco may not take on new retail customers, outside City boundaries,
éxcept in areas 'adja(':eni to éxisling retail customers and no more in aggregate than 0.'5 MGD

additional demand.

I. . BAWSCA Involvement in SFPUC Planning foi‘_New'or Alternate Supplies

I regulatory or other events impact San Francisco's ability to maintain the Supply
Assurance from _its existing surface water supplies, it may develop substitute supp!ieé, and will
collaborate with the wholesale customers in doing so. If, aﬁer 2018, San Francisco elects to -
increase the Supply Assurance using water from its existing surface water supplies, it may
charge the wholé_sale custdmers_in accor&ance with the cost allocation provisions of the
Agreement, If San Francisco seeks to develop new sources to increase the Supply Assurance,
engineering studies and.ensuin‘g water supply projects will be conducted jointh;r with BAWSCA '
under separate agreémenté specifying the purposé of the project, anticipated regional benefits,

and how costs will be allocated.
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PART TWO
COST {Articles 5, 6 and 7 of Agreement)

A, Overview

1. Basic Principles Unchanged. The fundamental cost allocation principles

undertying the 1984 Contract are conlinued in the new Agreement. These include:

¢ Wholesale customers should not pay for SFPUC programsffacilities that are
used only in the generation/transmission of electric power or oniy in the
coltectlonltreatment of San Franmsco wastewater

. Wholesale customers should not pay for Water Enterprise programs/famhties
that benefit only SFPUC's retail water customers, both inside and outside of
San Fi ranmsco

. Wholesa!e customers and Clty retail customers should both pay for costs of
building and operating the reglonal water system, from which they both
beneﬂt ,

» The costs of the regional water system which shduld be shared include:

o The costs of building and operating the water-related fac:lmes in
" Hetch Hetchy (e.g., the pipelines).

o An appmpnate share of the costs of building and operating joint
facilities in Hetch Hetchy {e.g., the dams).

"o The costs-of building and operating facilities for fransmission,
storage and treatment of water located in Alameda, Santa Clara,
and San Mateo Counties; and the three terminal reservoirs in San
Francisco. :

"o An appropriate share of costs incurred inside San Frantisco, but
that benefit the regional water system (e.g., costs of various
SFPUC bureaus that support the operating departments and San
Francisco Water Enterprise’s own administrative and general
costs).

« The cost of the regional water_systém should be divided between the City
retail customers and wholesale customers based on their proportionate
annual use of water delivered by the Regional Water System.

2. Basic Implementing Rules and Practices Unchanged or Improved. Water
usage will be determined by accurate, well-maintained and regularly-caiibrated meters, The
standards for meter accuracy are now spelled out in the Agreement, as are the procedures and

schedules for maintenance and calibration of metars.
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Costs will be determined by'SFPUC's maintaining a system of
accounting, consis!tani with Generally Accepted Accounting Principles as applied to
governmental enterprises, that allows for the costs that are properly chargeable to the

vx;holesa|e customers to be separated from those that ére not.

The énnual amount due from all wholesale customers (fhé “Wholesale
Revénﬁe Requirement”) will be determined by applying th_e Agreement's detailed cost allocation
rules to the costs actually incurred, based on'actual waler usége by City retail énd wholesale
cust'onﬁerslduring each fiscal year. That amourit will be compared to revenues actually billed to
~ wholesale customers fof that year. The difference will be posted to a"‘baiancing ;ccount." if
wholesale customers were cha'rged more than the amount calculated toha\.fé: been due, the
avercharge will be entered as a c_:redit in the balancing account, Converseiy; if wholesale
cﬁstofners were bhilled less, the underchafge will be recorded in the balancing account and may
be recovered in future years' rates. Amounts in the baianciﬁg'éccgunt, whether-positive or

negative, will earn interest at the same rafe as SF's pooled investment funds.

3. Changesin Methodology Primarily Relate to Capital Costs. There have

been few changes in calculating-and ailocating 6peratioh and ma]n_tena'nce ("O&M") costs.
More substantial changes have been made in the treatment of administrative and general
("A&G") costs. But these are largely efforts to simplify calculations and are not expected to

have a major impact on the Wholesale Revenue Requirement.

By-contrast, the new Agreément‘makes significant changes in how
wholesale customers contribute to'répaymént of funds advanced by San Francisco to construct
capital assets.- The 1984 Contract adopted the- “utility method” of recovering capital
investnﬁents. Under this approach,rwholesale customers paid depreciation and a return on the
net book value of assets in the rate base. The new Agreementl replaces the utility methoq with

the "cash method” on a going-forward basis. Under this melhod, wholesale customers Wi!l'pay
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their proportionate share of SFPUC’s annual debt service payments and capital improvements

funded out of revenues,

The Agreement greatly simplifies the wholesale customers' repaymeﬁt of
their share of assets already buitt and in service as of June 30, 2009. Instead of calculating the
amdunt due each year, the new Agreement provides for specified level payments over 26 years.
' The result will bé. that_wholesale_c_ustomer_s will-hav_e fully paid off théir_sh_a‘re of the existﬁng
"rart_e base” (about $382 millioﬁ) in 2034, rather tﬁah continuing fo. pay down the amount due
over the assets’ u‘s‘efdl lives - which in many cases could extend decades past that dé\_te. )
Please see Section é.5 below for a more detailed description ofrthe_approach to_capita.I bos_ts in

the new Agreement.

I_n addition, the tables which appear at the end of this report, and which
are also incorporated into the Agreement itself, illustrate the application of the cost allocation
ruleé in Section B as applied to budgeted costs for the next fiscal year (FY 2009-10).

B.  Individual Cost Categories
. Qperatinig and Maintenance ("O&M").‘Exgénses. There are five

subcategories of O&M expenses:

0] Source of Supply: Regional system costs will continue to be

allocated on the bésis of annual prOportionai USager. The Agreement will reaffirm the general
principle that the Io’cétion of facilities determines fhéif classification as City Retail or Regionai.
This is important since San Francisco plans to construct water recycling and groundwater
projects inside the City in the immediate future. Absent negotiated clarity in the Agreement,
those facilities could have been asserted to have value for all customers; and their costs (both
capital and operating) allocated in part to whplesalé customers. The proposed South Westside

Groundwater Basin conjunctive use project (in which Cal Waler, Daly City and San Bruno are
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joinﬂy participating with SFPUC) wilt be considered a Regional project because of the benefits it

will provide to the Regional System (i.e., all customers) during drought.

C(iiy . Pumping: Co’sls‘ of bperating and maintaining pumping facilities

outside San Francisco will continue to be allocated on proportional annual usage.

(iii) Puriﬁcation:’ Because the treatment plér_{ts are I_bcéted outsi:de the.
City, all costs associated with thé'm have been, and will continge to be, classified as Regional
anci allocated on the basis of proportional annu:al'usége. The new Agreement requires that
expenses asscl)ciatéd with the Water Qu'a"Iit‘y Division's laboratories be fair[y' allocated ‘betw'een
the Wastewater Enterprise and the Water Entsrprise, with only the latter being reallocated
beiweeh City Retail and Regional customers. Also; the ﬁgsts allocated will be. further reduced

by revenues received for work done by the laboratories for third party customers.

(v)  Transmission and Distribution ("T&D'"): The expenses in his

category are divided between City Retail and the Regional system based on gquraphic location
with one exception: the three in-City terminal reservolré aré considered components of the
regional system. This classification s appropriate and will continue, as will allocation of

Regional T&D costs on propoitional annual use.’

v) Customer Accounts: Currently all SFPUC Customer Accounts .

éxpenses are divided _98% to Cily and 2% to wholesalé cusfomers. The new Agreement
provides that only the Water Enterprise’s share of Cus’tomer Accounts will be included; the cost
of Customer Accounts for Wastewatef and Hetch Hetchy Water and Power will be excluded.

The 98/2 percent allocation will continue, applied to that smaller amount. _

" There will be two changes, both requested by the City. Engineering and supervision expenses incurred
outside the City, in the Water Supply and Treatment Division, are currently classified as A&G, unlike
those incurred inside the City, which are treated as City Distribution Division O&M. BAWSCA has
agreed to change the treatment so thal these expenses are uniformly classified as O&M, provided that
some in-City costs currently classified as Regional A&G are reclassified as Cily Retail. A similar
treatment will apply to vehicle and building maintenance expenses.
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2. ‘Properly Taxes. San Francisco Water Enterprige properties and
© improvements in Alameda, San Mateo and Santa Clara Counties are squect to prdperty taxes
levied by those counties. The 1984 Contract classifies 100% of these tax payments -as
Regional and allocates them between City Retail and wholesafe customers on the same basis
that most O&M: expenses are allocated -- propodioﬁal annual wa.ter use. The new Agreement
continues this, as wgll as the focus on net taxes; that is, tax refunds and taxes that are paid by

tenants of City properties such as golf courses will be excluded.

3. Administrative and General ("A&G") Expenses. There are three

subcategories within this classification:

(i) City Overhead: This category consists of expenses of support
services provided by the City's central services departments that are not billed directly to the
SFPUC. City overhead is allocated to the City's operating departments through the Countywide

Cost Allocation Plan ("COWCAP") prepared by the City Controller.

_ For te_chnical reasons no longer re!eQant, the parties in-1984
adopted a surrogate doltar arhount, inflated each yéar by the CPI, iﬁ {ieu of the COWCAP. The
current confract allowed the .parti_es_ to revisit this issue every five years, but both lh_e City and
wholesale customers have been satisfied to stay with the annually-inflated "deémed oVerhead"
amount. The reasohs for the initial adoption of fhe surrbgaie amount no longer apbly.
Moreover, San Francisco presented data showing that the "deemed overhead" ﬁgure had not.
allowed it to fully recover general City overhead as determined by the Controller and argued for

using the actual COWCAP figure in the future, 'BAWSCA agreed.

(i SFPUC Bureaus: This subcategory consists of support services

provided by the various SFPUG bureaus (e.g., Finance, Information Technology, Human
Resources, étc.) to the three operating departments (or “entérprises" as they are now called).

The current contract provi'dés that SFPUC will allocate federally reimbursable costs in
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accordance with an “Indirect Cost Allocation Plan” approved by the U.S. Department of Health

and Human Services. Costs that are not  * -ally reimbursable are to be allocated in e ETEE

accordance with a detailed fist of inetrics. - rangement is no Iohger functional. The
SFPUC no longer sbhrf.ils an Indirect Cost Allocation Plan to the federal government and hasn't
doane so for many years. And the allocational metrics specified in the Confract, while

re.- -oniable in 1984, are in many cases now out of date. BAWSCA— devel_oped an alternaﬁve
formula which uses a. readily-available statistic (salaries of the thrée operating enterprises') fo
divide bureau costs éméng the Water Enterprise, fhe Wastewater Enterprise, and the Hetch

Hetchy Water and Power Enterprise.r

(i)  Water Enterprise Administrative and General: Asa cor.olfary to

the change in engineering and supewision.expenses and vehicle and'bu_ilding_maintenance
expenses described above (Section },B.iv), costs of the City Distribution Division and the Water -
Supply and Treatment Division previously included in joinf A&G are now removed. Remaining

A&G expenses are primarily those associated with Water Enterprise administration.

In each of these three categories, ﬁosts_that clearly provide no
benefit {o fhe whoie'sa_f-e customers will be identified ahd_ éxclu.ded. The remainihg’ costs will b-e
divided between City Retail and wholesale customers on one of two fdrmuias. First, costs of
COWCAP aﬁd Water Enterprise A&G will conﬁnue to be allocated between City and wholesale
customers based on the composite Q&M percenté\ge.a Secbnd, SFPUC Bureau Costs wili be

divided bélween City retail and Who!eéale customers based on proportional annual usage.

Some of the changes to the treatment of O&M and A&G costs

described above benefit the City; others benefit the wholesale customers. Overall, they are

T Historically, this formula has assigned between 34-37% of these costs to wholesale customers. With
the reduced amount of Customer Accounts costs included in the formula, the wholesale percentage wilt

increase by about 3%-5%.
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estifnated to increase the wholesale customer share of these cosls by approximately $500,000

to $1 million annually.

4. Hetch Hetchy Non-Capital Costs. Currently, Hetch Hetchy O&M
expenses are-identified aé watér-specific,_power-spec_i_fic, or joint. Wholesale customers pay no
part of_,power-specifirc costs and less than _hélf of the joint costs. The wat'er-speciﬁc costs and
45% of the joint costs are allocated between City and wholesale customers on the basis o_f.
prqportionate annual water use (with a minor adjustment to reflect sales of water to other

customers upstream of the Bay Area). There will be no change to these principles.

Administrative é‘nd General costs are similarly classified. Water-related
costs, including 45% of joint A&é, are ;agaih split betwéen City and wholésé!e.cu.stomers on the
'b.asis'of adjuste'd annual pr‘op'o.rtio'nate use. Apart from use of COWCAP, _éhd simplification of
ohé allocational step, this wiil conti'nue.. Heich Hetchy‘s shére of Customer Accounts expenses

has never been assigned to wholesale customers and will not be under the new Agreement.

Property taxé.s on Hetch Hetchy land and _facilities.were previously
allocated among water, power and joint based on detailed analysis of asset classifications. The
new Agreement will simply classify taxes as joint, with 45% allocated o water, and the

wholesale customers’ share based on adjusted annual water use.

These changes are expected to have a very minor impact on the amount

of non-capital Hetch Hetchy costs allocable to the wholeséle customers.

5, Capital Costs

{  Existing Assets: Repayment of the wholesale customers’ share of

existing assets (i.e., those capitalized on or before June 30, 2009) is effectively cbhverted from
the utility method to an amortization schedule derived from the utility method, with several
modifications:
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» The current rate base will be replaced by a principal amount due (i.e., the
‘wholesale share of the existing assets} excluding the "working capital’
aliowance, about 15% of annual O&M expenses which is permitted by the
existing Confract.

.+ The current deprec:ation will be replaced by principal repayments.’

. I.nterest will be paid on the outstanding principal, will be fixed at 5.1%, and will
be decoupled from the variable equity rate of return allowed by the California
Public Utilities Commission -- currently about 10%.

« 'Principal and interest will be repaid in equai annual payments over the next
25 years

On both a nominal and present discounted value basis, the

: payments by wholesale customers for their share of the current rate base (about $382 million

~including both SFWD ar_nd_Hetch Hetchy) will. be less under this approach_ than under a

 continuation of the 1984 C_ohtract methodology. The fixed return also eliminates the fluctuation
in payméﬁ;s due to future changes jn the equity' rate of retum allbwed by the Californié Public

Utilities Commission.?

(iiy  New Assets: Starting with FY 2009-2010, wholesale customers

will, like San Francisco retail customers, pay for capital projects on the “cash” basis.

This will mean, in practice, that wholesale customers wiil pay a
probor‘tionate sharé of (1)7debt service (i.e.; payment of principal énd interest on SFPUC bonds
~ and commercial paper) related to regional sys.tem assets, and will contribute a corresponding
share of the SFPUC’s “debt service coverage” obli'gation, and (2) capital projects in the reg:onal
system that SFPUC pays for out of revenues ona “pay-as-you-go” basis, rather than from

borrowed fundjs.

In order to implement this, the new Agreement continues the

existing Contract’s method for distinguishing between in-City and Regional assets. But the

* Revenues raised from retail customers through SFPUC appropriations prior to 2009 for revenue-funded
regional projects not actually expended as of June 30, 2009 will be tracked as they are spent during the
first three years of the new Agreement. That amount will then be amortized through leve! payments

- over a 10-year period, at 4% inferest.
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allocation of differing percentages of the costs of those assets, based on usage patterns other
than annual average use, has been deleted. BAWSCA and SFPUC agreed to eliminate the
division of assets i'nto “current” and "ultimate” categories and to also eliminate the "maximum
hour” and * maximum day" categorzes These distinctions were insisted on by San Franmsco in
1984 and have added considerable complexity to the calcutation of each year's Wholesale
Revenue Requirement.. Dispensing with them substantially reduces the number of categories of
regional system assets and will simplify administration of the new Agreemeht. without

significantly changing the overall allocation of costs.

Debt service coverage is the ratio of annual net révenues {and
other qualifying funds) to annual debt service payments Revenue bond indentures typically
~include a covenant by the issuer to maintain a minimum Debt Service_Coverage ("DSC") ratio.
The higher the ratio, the more security for repayment is provided to the bondholders Whlch aids

in achieving Iower borrowmg costs, WhICh in turn benefits all system users.

The 2006 Series A Water Revenue B(_)nds indenture has a 1.25
minimum DSC covenant: net revenuss and available f_und balances must be at least 1._25 times

the annual.debt service péym_ent due. The new Agreement includes a ﬁnréportionate
bontribution to maintaiﬁfng.récjuired coverage in t.he calculation qf revenues for which wholesale
customers are responsible. Who_iesale payments in excess 6f debt se_rvice itselfwilﬁ be
allocated to a reserve fund balance. Interest earned on the fund will be credited to wholesale

customers. The Coverage Reserve is also expected to sa‘tisfy wholesale customers' share of

the Water Enterprise's working capital requirements.

The wholesale customers will also contribute their share (based
an annual proportibnal water use) towards new regional system capital projects paid for out of
revenues. SFPUC considers the San Francisco Charter to require that it have funds on hand

sufficient to pay for a project before it awards a construction contract. Under the cash method,
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rates for both San Francisco retail customers and w_holésale customers will be set based on
annual appropriations fixed by the Commission in its budgat, rather than on amounts
subsequently expended. As with therdebt servi'ce.m\rerage issue, wrwolesale revenues used for
revenue-funded capital brojec’:ts will be transferred to a restricted reserve., interest on which will
be creriited to the wholesale customers. And at five year intervals, surplus accumulations in the

fund (i.e., those neither spent nor formally enlcumbered') will be transferred to the wholesale

customérs' credit in the balancing account.

C. Rates and Balancing Acgount-

1. Rates and Rate Structure. The requirements in the current Contract for
the SFPUC to provide budget information, an explanation of how rates for the upcoming fiscal
year have been calculated, and ‘advance notice of Commission action on rates will all be
continued. The current Contract has allowed the SFPUC considerable latitude in establishing
the étructure of wholesale ratés - that is, the relatienship-among the various components of the
rate schedule (e.g., meter service charge, consumption charge, etc.). The Contract did require
that the rate structure not be arbitrary, Unreasonéble or unjpstly Vdisqrimina_tory as ambng thg
_ whofeéale customers. This same approach is éont:inued in thé néw Agreement. In addition, the
new Agreement also prq(rides for longer advance notice of any propbsed charrges in rate
structure, together with an analys;is-of how the proposed change would affect different groups qf,
wholesale custorﬁers and ar1 ample opportunity for wholesale customers tor comment on the

proposals before they are presented to the Commission by SFPUC staff.

2. - Balancing Account. The new Agreement retains the annual reconciliation

between the amount due from wholesale customers (applying the formulas in the Agreement to
actual cost§ and actual urater sales) and the amount ac_tually charged to wholesale customers.
The difference will then be added to -- or subtracted from -- a “balancing account” which will
garn interest and which can be taken into account in setting rates for future years: The 1984

Contract was, in retrospect, overly rigid in requiring the batancing account to be “zeroed out” as
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soon as possible, which in turn led to excessive fluctﬁations in wholesale rates, as one
correction-created.a need for an offsetting correction in a subse_quentryear. The new
Agreemernt allows far more flexibility in dealing with the annual variances than the 1984
Contract did. For example, "positive” balances (those in favér of the wholesale customers) will
in general be held as a rate stab'ilization account; and "negative" balances {those in favor of

- SFPUC) may be drawn down over three years rather than one. If a significant positive balance
dev'e!ops and persists for tﬁree years, wholesale customers may, Aihrough BAWSCA, direct that

some or all of the credit be appiied to one of several purposes, such as paying off existing

assets more quickly.

D, Accounting and Auditing

The current Contraét requires the SFPUC to main_tajin a rigorous accounting
system and to carefully calculate and c.learfy dbcument each year the-annual Who}esale |
Revenue Requi'remerit. That calculation is then audited by an independent CP_A. in accordance
with Generally Accepted Auditing Standards,.which'then issues its.own “compliance audit’
report. All these protections for wholesale customers will be retained. Some procedural
requi'rements have been simplified, but a new prdvision has been added requiring SFP,UC- .
seniér management to personally take responsibility for the SFPUC's calculation of the
accuracy of the annual WholesaleARevenue Requirement.

PART THREE
ADMINISTRATIVE PROVISIONS -

A, Term (Section 2.01)

‘ The new':Agreemen‘t will-have a term of 25 years, running from July 1, 2009 to
June 30, 2034. it may be extended for one, or two, additionai five-year periods with th_e consent
of the SFPUC and wholesale cu.stomers'representing at least two-thirds in number and seventy-

five percent (75%) of wholesale customers’ water use. If a wholesale customer does not want
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to remain a party to the Agreement as'e'xtende'd. it cannot be compelled to do so by the decision

of other wholesale customers. -

B. Unanirﬁous Participation Not Necessary (Section 2.02)

The Agfeément assumes that all 27 wholesale customers wil sign it, as well as
| an individhal water sales contract (with the exception of Hayward, which wili_cqntin_ue its 1962
contract in force). However, it does not require 100% pertici'patiron to become effective. So long
as 21 or more wholesale customers, representing collectively 75% or more of water use in-
2007-08, Have éigned both -agréémentsby September 1, San Francisco may wa.ive_ the
: ;equiremént of unanirﬁity, at whichlpoint th_é Agreement will become effecfj\}e for all agencieé

that have signed."®

C. Amendments to Aqreemeﬁf (Section 2;03) |
The 1'98,4 Contract is extremely difficult to amend, requiring concurrence by a
very large super-majority of wholesale customers. BAWSCA agrees with the SFPUC's
suggestion that some aspects of the new _Agreement_should be somewﬁat easier fo amend.
However, super-majorit_ies, in terms of both the number of agencieg {two-thirds) and _the ‘
' hercenta'ge of water purchased (75%),~ continue to be required_ to amend basic prqvisions.
Amendments affecting an individual agency's “fundamental r_ighté“ under the Agreement 6annot

be adopted without the approval of that agency.

D.  Delegation of Administrative Tasks to BAWSCA (Section 8.04)

When the 1984 Contract was negotiated, there was no durable, representative
organization which could be delegated responéibi!ity to act as agent for contract administration
on behalf of the wholesale customers. BAWSCA's predecessor, the Bay Area Water Users

Association (BAWUA), was at that point simbl_y an unincorporated association, governed entirely

"The number necessary to constitule 2/3rds of the total may drop to 20 if Cafifornia Water Service
Company’s (Cal Water) acquisition of the assets of Skyline County Water District closes before
June 30, 2009, thereby reducing the total number of wholesale customers from 27 lo 26.

- 22 1680730.7
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by city and water agency staff. Fo.r that reason, the 1984 Contract provided fora vsriety of
administralive decisions to be made by five "Suburban Representatives” -- agencies to be

chosen by all BAWUA members or, absent a selection, the five largest_agencies. in practice,

the default option became the rule and for the past 25 years dedsions about financial aspects of
the contract, including tne annusl audit of the Wholesale Revenue Requifel'nent, and initiation of
arbitration, na\_/e been forrnatly made by staff metnbers of the five Jargest agencies, supported |

by BAWUA staff and consultants.

With BAWSCA's formation in 2002, wholesale customers have available a
s:gnlf icantly better alternative to attend to a number of techinical but important matters, many of
which will require overmght and decisions each year. Asa reglona! government agency. whose
board of directors is comprised largely of elected offlola!s, and with capable professmnal staff,
BAWSCA is both durabte and well prepared to assume respon3|b|hty for many of these
admmlstratwe tasks The new Agreement takes advantage of this deveIOpment by asmgmng
the tasks previously handted by the Suburban Representatwes lo BAWSCA. It a!so enables the-
BAWSCA board of directors to amend several technical attachments to the Agreement such as

those describing the details of water meter maintenance/calibration, and financial reportmg.

E. | Aﬁnual Meettndwtth SFPUC§eniorMsnage'ment (Section 8.03)

_Annual meetings of SFPUC senior management with the wholesale customers
'will. be continued, covering topics such as water supply conditions an'd outlook, capitat projects
under construction and pta_nned, forecasts of wholesale‘water- purchases and rates, etc. The
awkward and inaccurate name given to them in the 1984 Contract (Suburban Advisory Group,
or "SAG") wili be omitted. The new Agreement also estabtiShes other avenues for
communication between the SFPUC and the wholesale customers. One is the Water Quality
Crommitte_e mentioned previously. Another is a commitment by the SFPUC to send

representatives to the BAWSCA Technical Advisory Committee, if and when requested.

23 _ 1680730.7
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F. Dispute Resolution; Limitations on Damaqes {Section 8.01; Section 8.14)

The existing Contract requires that disputes related to the ca_IcUIation of the-
Whotesale Revenue Requirement be resolved through mandatory binding arbitration. This will -
be continued. The length of time within which arbitration must be initiated has been shortened
from 18 mornths after the delivery of thé Compliance Auditor's repoﬁ to 12 months. Disputes

over other matters, such as water supply, may be bresented to a court. .

The Agreement limits all parties' exposure to (as well as thair entitlement to)
damages for breach of coniract to "general damages” - those wh'ich are clearly foreseeable.

There are no corresponding limits on recovery of tort damages.

G. Special Provisions for Some Aqgencies (Article 9 of Agreement)
Article 9 of the 1984 Contract contained provisions for 12 agencies which had |

oné or anot.he_fr unique situation npt sharéd by other wholesale agencies, but important enough
to warrant inciusi'on.in'the ovéral! Contrabt to insure that all parties were aware of, and |
consented to, these particularized arfanzgemenfs. The reésons for special treatmant 6f several
agericies in 1984 (including ACWD, Coastsids, and Daly City) no longer exist. However, the
new Agfeément continueg to include individual sections applying to Brisbane/GVMID,

 Cal Water, Estero Municipal Improvement District, Hayward, Hillsborough, San Jose, Santa
Cla.ra 'and Stanford. The provis'ions in the sections ap‘plicablé to Estero and San Jose/Santa

Clara merit brief discussion.

1. Estero Municipal Improvement District. Estero’s 1961 contract has a term

of 50 years, rather than the typical 25 yeafs. .As a result, it will not expire untit July 1, 201 1.

| -Accommodating to this, the 1984 Contract provides that Estero's individual Supply Gﬁarantee _
will be based on its water purchases fro;n SFPUC in the fast calendar year of the old Contract -
i.e., 2010. Estero has proposed an alternative apbro'ach to fixing its perménent Supply

Guarantee: adopting a fixed amount now, and specifying that amount in the new Agreement,

24 ' 1660730.7
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rather than waiting to see what occurs in 2010. The amount proposed is 5.9 MGD, about 0.3
MGD more than Estero’s recent use. Substantial support for, and no opposition to, this
proposal was voiced at a mesting of the official representatives of the wholesale customers held

in mid-March. Accordingly, it is included in the new Agreerﬁent.

2. San Jose and Santa Clara. San Jose and Santa Clara have never had

individual Supply Guarantees, b-eceese of their status as temporary customers. The new
Agreement does not provide them Supply Guarentees. It does, however, commit SFPUC to
supply them up to 9 MGD through 2018, subject to various contingencies." The Water Supply
Agreement does not allocate the 9 MGD cap betweeri the two cities. That decision will be made
solely by San Jose and Santé Clara; other wholesale customers are Inot involved. Once made, '

the decision will be incorporated in each c%ty’s individual Water Sales Contract with the SFPUC.

* kK % ok K K K Kk A &

if legal counsel for any of the wholesale customars have questions about this summary
repo\rt; the new Water Supply Agreement, Individual Water Sales Contracts, or the process by
which (and the schedule on which) they are to be considered for approval by each wholesale

customer, they shogld feel free. to contact either of the attorneys at Hanson Bridgett whose

names appear below.

Respectfully submitted, .

Ray McDevitt S - Allison Schutte
415-995-5010 415-9095-5823
rmedevitt@hansonbridgett.com : aschutte@hansonbridgett.com

T This commitment does not extend beyond 2018 and does not affectthe permanent Supply Guarantees
of other wholesale customers. -
25 ‘ 1680730.7
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~ The two following pages are copies of two attachments
to the new Water Supply Agreement. They are high-
level summaries, iltusltrating the application of the cost-
allocation 'principtes in the Watér Supply Agreement toi
" a particular year -- in this case, FY 2009-10,

The first page (Attachment N-2, Sct_wedu]e .1-) shows the
calculation of the overall Wholesale Revenue
Requirement (§140,094,733), which includes

$28 903,512 attrlbutable to the Hetch Hetchy Water and
Power Enterprise. This schedule also shows the
amount to be contributed to the Whotesale Debt
Service Coverage Reserve ($4,488,233) in FY 2008-10.

The second page (Attachment N-2, Schedule 4}
prowdes detalls showmg how the $28, 903 512 Hetch

Hetchy component was calculated.

The dollar valuefs and water use pe‘rcentéges shown in
these schedules are merely estimates. The schedules
are intended to be illustrative, rather than predictive.
lHowever, they may be of assistance when reading Part
Two of the Summary Report, which describes the

Agreement’s cost-allocation principles and formulas.

1680730.7
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DRAFT

NOTICE OF DETERMINATION

To: State of California County Clerk, Alameda County
Office of Planning and Research Alameda County Clerk—Recorder’s Office
PO Box 3044 (mailing address) 1106 Madison Street
1400 Tenth Street (street address) Oakland, CA 94807

Sacramento, CA 95812-3044

From: City of Hayward

Approval Date: July 28, 2009

Project Title: _ Water Supply Agreement between the City and County of Francisco
- and Wholesale Customers in Alameda County, San Mateo County
and Santa Clara County -

Project Location: Alameda, San Francisco, San Mateo and Santa Clara Countles
Lead Agency: ~ City and County of San Francisco Planning Department
Responsible Agency: ~ City of Hayward .
. Alex Ameri
C;onta(_:t Person: Deputy Director of Public Works
(510) 583-4720

Pursuant to the California Environmental Quality Act (CEQA), the Guidelines of the
Secretary for Resources, this Notice of Determination is transmitted to you for filing. At the end
of the posting period, please return this Notice to the Staff Contact with a notation of the period
it was posted.

I.  PROJECT DESCRIPTION:

City of Hayward (*Agency”) approved the Water Supply Agreement ("Agreement”) by its
Resolution No. on , 2009. The San Francisco Public Utilities Commission
(SFPUC) approved the Agreement by its Resolution No. 09-0069 on April 28, 2009. The
Agreement sets forth the terms by which the SFPUC will provide, and the wholesale water
. customers will purchase, water from the San Franmsco Regional Water system for a term of 25-
"years.

The Agreement is in furtherance of, and implements in part, the Regional Water System
Improvement Program (“WSIP”) that was approved on October 30, 2008 by SFPUC Resolution
No. 08-0200. Agency approved the Agreement in reliance on the Final Program Environmental
Impact Report for the WSIP, State Clearinghouse No. 2005092026 ("Final PEIR"). The Agency
found that since the Final PEIR was finalized, there have been no substantial project changes
and no substantial changes in project circumstances that would require major revisions to the
Final PEIR due to the involvement of new significant environmental effects or an increase in the
severity of previously identified significant impacts, and there is no new information of
substantial importance that would change the conclusions set forth in the Final PEIR.

1 1916593.1



DRAFT

1L DETERMINATION
The Agency approved the Agreement on July 21, 2009 (Agency Resolution No. _ ).

1. A Final Program Environmental impact Report has been prepared for the WSIP by the City
and County of San Francisco and certified pursuant to the provisions of CEQA (San
Francisco Planning Commission Motion No. 17734) and approval of the Water Supply
Agreement is within the scope of the WSIP and activities evaluated in the Final PEIR

2. A determination has been made that the entire WSIP pro;ect in its approved form will
"have a significant effect on the environment.

3. San Francisco adopted mltlgatlon measures as a condition of project approval and has
authority to implement the measures and the Agency has no direct authority to
implement the mitigation measures (SFPUC Resolution No. 08-:0200 and No. 09-0069).

4. Findings were made, including the Statement of Overriding Conmderattons and the
Mitigation and Monitoring and Reporting Program- were adopted for this prolect (SFPUC
Resolution No. 08-0200 and No. 08-0069). . '

This is to certify that the Water Supply Agreement and Record of Approval are available
to the general public at:

777 B Street
Hayward, CA 94545

Date: . | ' - By:
' Name: Alex Ameri
Title: Deputy Director of Public Works

~ Date received for filing: |

Attached fee

___$50 filing fee, Alameda County

2 ' 1916593.1
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HAYWARD_ CITY COUNCIL
RESOLUTION NO. 09-

Introduced by Council Member

RESOLUTION APPROVING WATER SUPPLY AGREEMENT
WITH THE CITY AND COUNTY OF SAN FRANCISCO

- WHEREAS, the City of Hayward (City) has purchased water from the City and

 County of San Francisco (San Francisco) for many years; and

WI—IEREAS the “Settlement Agreement and Master Water Sales Contract”
~ between the Clty and San Francisco, which was entered into in 1984, expired on June 30, 2009;
and

WHERE'AS, the City is a member of the Bay Area Water Supply and
Conservation Agency (BAWSCA), which was formed in 2002 pursuant to Water Code Section
81300 ef seq. to represent the interests of the communities in Alameda, San Mateo and Santa
Clara counties that purchase water from San Francisco; and

WHEREAS, on October 24, 2006, this Council, by Resolution No. 06-128
- appointed BAWSCA to represent it in negotlatlons for a new water supply agreement with San
Francisco; and

: WHEREAS, each of the other 26 entities which are members of BAWSCA
31m11arly delegated negotiating authorlty to BAWSCA,; and

WHEREAS BAWSCA has submitted periodic reports to Clty on progress during
the negotiations and has provided detailed briefings on all significant elements of the Agreement;
and :

WHEREAS, a Water Supply Agreement, in the form negotiated' by BAWSCA,
was presented to and approved by the San Francisco Public Utilities Commission on April 28,
2009; and

WHEREAS, the Water Supply Agreement incorporates proviéiens which
accomplish the majority of the goals which the City sought to achieve in a new long-term
contractual relationship with San Francisco; and

WHEREAS, the City Manager has so recommended.

1897448.15



NOW, THEREFORE, BE IT RESOLVED:

1. The “Water Supply Agreement Between the City and County of San Francisco
and Wholesale Customers in Alameda County, San Mateo County, and Santa Clara County”
dated July 2009 (Agreement) is approved. :

2. The City Manager is authorized and directed to sign the Agreement, in the form
previously approved by the San Francisco Public Utilities Commission, on behalf of the City.

IN COUNCIL, HAYWARD, CALIFORNIA __ , 2009

~ADOPTED BY THE FOLLOWING VOTE:

AYES:
' NOES:
ABSTAIN:
ABSENT:
ATTEST: ,
City Clerk of the City of Hayward

- APPROVED AS TO FORM:.

City Attorney of the City of Hayward

Page 2 of Resolution No. 09-_
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HAYWARD_CITY COUNCIL,

RESOLUTION NO. 09-_.

Introduced by Council Member

ADOPTING FINDINGS FOR PURPOSES OF

THE CALIFORNIA ENVIRONMENTAL QUALITY ACT
IN CONNECTION WITH APPROVAL OF A WATER
SUPPLY AGREEMENTWITH THE CITY AND COUNTY
OF SAN FRANCISCO '

 WHEREAS, the City of Hayward (C1ty) purchases water from the City and
County of San Francisco (San Francisco) pursuant to a Settlement Agreement and Master Water
Sale Contract entered into in 1984 which expired on June 30, 2009; and

-WHEREAS, the San Francisco Public Utilities Commission (SFPUC or -
Commission) operates the Regional Water System which delivers water to communities in
Alameda, San Mateo and Santa Clara Counties, as well as to customers within San Francisco;
and

WHEREAS, engineering reports prepared by and for the SFPUC staff identified
serious deficiencies in the Regional Water System which exposed its Bay Area customers to the
threat of an extended interruption in water delivery in the event of a major earthquake; and

WHEREAS, acting in response to directions from the State Legislature
(California Water Code Section 73500 ef seq.), in 2002 the SFPUC adopted a Water System
Improvement Program (WSIP) to address these deficiencies, ensure the Regional Water
System’s ability to deliver water meeting Safe Drinking Water Act standards, and otherwise
‘improve the Regional Water System’s capabilities of meeting customer needs; and

WHEREAS, the San Francisco Planning Department prepared a Program
Environmental Impact Report (PEIR) to evaluate the potential environmental impacts of
implementing the WSIP and the Bay Area Water Supply and Conservation Agency (BAWSCA),
~ of which City is a member, reviewed and commented on the draft PEIR; and '

WHEREAS, the San Francisco Public Utilities Commission certified the Final
PEIR on October 30, 2008 in its Motion No. 17743, which motion is on file with City; and

WHEREAS, on October 30, 2008, the SFPUC reviewed and considered the PEIR
prepared for the WSIP, adopted findings required by the California Environmental Quality Act
(CEQA), including a mitigation monitoring and reporting program and a statement of overriding

1900279.6



considerations, and approved the WSIP in its Resolution No. 08 0200, which resolution is on file
with City; and :

7 WHEREAS, on October 30, 2008, the SFPUC also endorsed selected Water

Supply Elements for the new Water Supply Agreement, which are consistent with the WSIP
evaluated in the Final PEIR, in its Resolutlon No 08-0201, which resolution is on file with Clty,
and

WHEREAS, the ST PUC, on April 28, 2009, approved a Water Supply Agreement
with its wholesale customers, including City, and recommended that they llkGWlSG approve it;
and

WHEREAS, prior to acting on the Water Supply Agreement and the
accompanying individual Water Sales Contract, the City Council desires to make certain
findings pursuant to 14 California Code of Regulations Section 15096.

NOW, THEREFORE, BE IT RESOLVED that the City Council finds as follows:

: 1. City has reviewed the information contained in the Final PEIR that is relevant to
its approval of the Water Supply Agreement and has reviewed the CEQA findings contained in
SFPUC Resolution No. 08-0200, including the Statement of Overriding Considerations and the

- Mitigation Monitoring and Reporting Program, which are adopted to the extent they are relevant
to the City’s decision to approve the Water Supply Agreement

2. The SFPUC has already adopted the mitigation measures recommended in the
PEIR, has authority to implement the mitigation measures or to seek any required approvals for
the mitigation measures, and City has no direct authority to implement the mitigation measures,
which may be funded in part with revenues from the Water Supply Agreement,

3. City has rev1ewed and considered the Final PEIR and finds that the Final PEIR is
adequate for its use as the decision-making body for its consideration of the Water Supply
Agreement. '

4. Approval of the Water Supply Agreement is within the scope of the WSIP and
activities evaluated in the Final PEIR.

5. Since the Final PEIR was finalized, there have been no substantial project
changes and no substantial changes in project circumstances that would require major revisions
to the Final PEIR due to the involvement of new significant environmental effects or an increase -
in the severity of previously identified significant impacts, and there is no new information of
substantial importance that would change the conclusions set forth in the Final PEIR.

6. City has not identified any feasible alternative or additional feasible mitigation
measures within its powers that would substant1ally lessen or avoxd any significant effect the
WSIP would have on the environment; and :

Page 2 of Resolution No. 09-___



, BE I'T FURTHER RESOLVED that the City Manager prepare and file a Notice
of Determination with the County Clerk promptly upon the Council’s approving the Water
Supply Agreement with San Francisco. .

IN COUNCIL,_HAYWARD,.CALIFORNIA , 2009

ADOPTED BY THE FOLLOWING VOTE:

AYES:
NOES
ABSTAIN: _
ABSENT:
ATTEST:
_ City Clerk of the City of Hayward
APPROVED 'AS TO FORM: | |

'City Attorney of the City of Haywérd,

Page 3 of Resolution No., 09-____



