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DATE July 21 2009

TO Mayor and City Council

FROM Development Services Director

SUBJECT Conditional Use Pernut Application NoPL20060172John Ehde for Salem
Communications ApplicantCityofHayward Owner Request to Enter Into a

Lease and Fee Agreement to Construct Four 199FootTallRadio Transmission
Towers ona Closed Landfill and a Transmission Building on Adjacent Property
in the Flood Plain and Industrial Zoning Districts The Property is Located at

3050 West Winton Avenue at the Western Terminus of West Winton Avenue

RECOMMENDATION

That Council adopts the attached resolution adopting the Initial Study Mitigated Negative
Declaration and Mitigation Monitoring and Reporting Program and approving the Conditional Use

Permit the 30year lease agreement and the fee agreement for the construction of four 199foot
tallradio towers on the closed West Winton landfill subject to the attached conditions of approval

SUMMARY

This project was scheduled for a hearing before the Council in July 2008 however it was delayed
while staff worked with the State Department of Parks and Recreation to ensure that the proposal
would not violate an existing agreement between the City and the State The proposed towers are

consistent with the purposes ofthe Industrial and Flood Plain zoning districts and as the site is at

the edge ofthe Citys industrial corridor the towers would not be out ofcharacter with the area
which contains another set of radio transmission towers and PGEmain distribution line towers

Also the towers would allow for expansion ofsignal area for KNTS a local AM radio station
particularly during evening hours providing a benefit to the community The project proponent is

offering aonetime contribution to the City of 5 million as well as a lease fee of60000per year

All potential environmental impacts have been found to be less than significant with the mitigation
measures included in the Final Initial StudyMitigated Negative DeclarationISMND and

Mitigation Monitoring and Reporting Program Issues discussed in detail in the Initial Study
include aesthetics biological resources and hazardous materials as well as effects to the

sunouiiding area durhig construction The East Bay Regional Park District the IIyward Area

Shoreline Planning Agency the Regional Water Quality Control Board and others have

commented onthe proposal All comments received on the DraftISMND and responses to those

comments are included in the Final ISMND distributed under separate cover



BACKGROUND

The radio station KNTS currently has one antenna tower in East Palo Alto on land leased from the

San Francisco Public Utilities Commission The lease for the current location will expire at the end

of 2010 and the station owner Salem Communications would like to relocate the transmission

facility to Hayward in order to reach a larger broadcast area The site is adjacent to the Hayward
Regional Shoreline Park which is managed by the East Bay Regional Park District EBRPD

The proposal is similar to that associated with a Conditional Use Permit CUP approved by the

City Council in 2001 which involved the relocation offour radio towers for KFAX from the

southwestern end ofEnterprise Avenue to the subject site The towers were to be relocated to make

way for the Russell City Energy Center Power Plant That CUP expired and the KFAX 1100 AM
towers on the south side ofEnterprise Avenue are no longer proposed to be relocated given the

Russell City Energy Center has been approved for another location on the north side ofEnterprise
Avenue

The Zoning Map see Attachment A to the attached Planning Commission report indicates that the

eastern portion ofthe site is within the Industrial District and the remainder ofthe site is in the
Flood Plain District While towers have traditionally been allowed in the Industrial District the

Flood Plain district allows broadcast studios asa permitted use but does nonspecifically mention

radio towers The City Council made a determination in 2001 that radio towers area conditionally
permitted use in the Flood Plain zoning district

An environmental Initial Study and Mitigated Negative Declaration have been prepared pursuant to

the California Environmental Quality Act CEQA Guidelines Through the environmental review

process comments on the proposal have been received from the EBRPD the Hayward Area

Shoreline Planning Agency HASPA individual shoreline advocates and State agencies
Comment letters and responses to comments on the draft Initial Study are included in the final

Initial Study and both documents were distributed to the Council with acover memo dated May 9
2008 and again on April 16 2009

Planning Commission Review

On May 22 2008 the Planning Commission voted43 to recommend approval of the project to

the Council see meeting minutes and agenda report Exhibits C and D The Planning Commission

is typically the approving body for aconditional use permit however because the proposed project
is located onCityowned property and includes proposed lease and fee agreements this project is

subject to review by the Council As the minutes reflect one Commissioner expressed concern

about theamail dated March 15 2007 from the Regional Water Quality Control Board Letter B in

the FinalISMND which mentions apotential problem with the seal at the tops ofthe piles
Condition of Approval number 13 in Exhibit B addressed this issue by requiring additional clay to

be added at the top of each pile casing to the satisfaction ofthe Regional Water Quality Control

Board Also the mostrecent correspondence dated May 20 2008 from the Water Board Exhibit
G notes that the only remaining concern is that the City ensure close coordination between the

tower constmction and the Citys future investigationremediation efforts at the landfill
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A Commissioner asked why an Environmental Impact Report EIR was not prepared for the

project An EIR is required by CEQA when an environmental impact that is potentially significant
cannot bemitigated toalessthansignificant level No such impacts were identified An EIR would

also include an analysis of potential alternatives to the project In terms ofthe potential aesthetic

impact there are four questions that CEQA Guidelines require to be addressed in the Initial Study

Would the project

a Have asubstantial adverse effect on a scenic vista

b Substantially damage scenic resources including but not limited to trees rock

outcroppings and historic buildings within astate scenic highway
c Substantially degrade the existing visual character or quality ofthe site and its surroundings

d Createanew source of substantial light or glare that would adversely affect day or nighttime
views in the area

Some Commissioners expressed disappointment about the lack ofsupport from the East Bay
Regional Park District which has advocated for the preparation of an EIR Others expressed
concern about the potential for gas and liquid to escape the landfill during drilling and the adequacy
of proposed mitigation measures Another issue discussed by the Planning Commission was sea

level rise related to global warming A conclusion reached by one Commissioner was that sea level

is not expected to rise significantly over the next 30 years and that the City could reevaluate this

issue upon the renewal ofthe 30year lease According to a report by the Pacific Institute released

in March 2009 the California coast is at risk of a3 to45foot sea level rise by the year 2100 The

transmitter building is proposed to be constructed approximately 6 feet above sea level and the

bases ofthe towers are proposed to be located at 27 to 30 feet above sea level

This item had been scheduled to be considered by the Council in July 2008 however in June 2008
staff became aware ofa deed restriction affecting the property as a result ofthe City having
acquired the land using State bond money The restriction states that the site is for recreation and

open space purposes The City recently received a letter from the State Department ofParks and

Recreation Exhibit J which states the Department concluded that placing the radio towers on the

59acres will not breach the Citys contract with the Department nor is the City operating against
the terms ofthe 1974 Bond Act

DISCUSSION

The site a closed landfill consists ofthree parcels owned by the City ofHayward totaling
approximately 18 acres The site is located within the Hayward Regional Shoreline Park which is

managed by the East Bay Regional Park District and planning area of the Hayward Area Shoreline

Planning Agency The site is bordered by a tidal slough and then an industrial park to the east

oxidation ponds to the south park trails and another former landfill to the west and a parking area

and aslough to the north Beyond the slough to the north are more closed landfills and four more

radio towers for KTCT An aerial photograph ofthe area is included as Figure 3 in the Draft

ISMND Exhibit K
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Proiect Description

Each ofthe four towers would beselfsupporting no guy wires threesided199foottall lattice

monopoles The project also includesa1216squarefoottransmitter building that would be located

immediately south ofthe landfill on a parcel currently occupied with wastewater pumping
equipment Each tower would be supported by thrcc piles and the applicantscngincer has estimated

that each pile may take one day to drive Therefore pile driving is expected to take a total of 12

days To prevent the piles from pushing refuse down into the bay mud each pile location will be
drilled and the column ofrefuse will be disposed of at an approved landfill Each pile location will

have casing or steel tube that will form atight seal with the mud at the bottom and the clay cap at

the top Square piles will be inserted through the casings and then driven into the mud to a depth of

approximately 40 feet A concrete grout will seal the space between the round casing and the square

pile

Staff Analysis

Four findings are required to be made in order to approve a conditional use permit The Planning
Commission made such findings in its recommendation ofapproval for the project as reflected in

Exhibit D Staffs project analysis related to the four findings follows

One ofthe four required findings to grant the use permit is that the proposed use is desirable for the

public convenience or welfare As indicated on Figure 4 ofthe Draft ISMND Exhibit K the area

where KNTS can be heard would be significantly increased for nighttime hours The proposed
towers would allow the signal to be broadcast to moeportions ofHayward and the East Bay area at

night The towers would also significantly expand the broadcast area in the North Bay area during
daytime and nighttime

A second finding that must be made to approve a use permit is that the proposed use will not impair
the character and integrity of the zoning district and surrounding area The Industrial District allows

radio transmission towers and there are already four in the immediate area along with PGE

transmission towers and other industrial uses in the vicinity that affect the viewshed The project
visual simulations show that the proposed towers when viewed with the other existing towers will

not create significant visual impacts on the surrounding area Revised simulations as well as a new

simulation from the EBRFDsparking lot leased from the City are shown in Appendix C ofthe

Final ISMND Exhibit L A more detailed discussion ofthe potential visual impacts ofthe project
is provided in the Environmental Review section ofthis report

A third finding requires that the proposed use will not be detrimental to the public health safety or

general welfare The expected radio frequency emissions have been analyzed by an electrical

engineer and with the proposed mitigation measures have been determined to be safe for the

public The engineers analysis can be found in Appendix C of the Draft ISMND and Appendix G

of the FinalISMND Any radio frequency interference with electrical andorcommunications

systems on nearby properties as conditioned would be resolved by the applicant

Regarding the finding related to the use being in harmony with applicable City policies and the

intent and purpose ofthe involved zoning districts the purpose ofthe Industrial District is to
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provide for industrial uses in areas that will have aminimum ofdetriment to surroundingproperties
The purpose ofthe Flood Plan District is to enforce regulations that serve toprotect persons and

properties from the hazards ofdevelopment in areas subject to tidal or flood water inundation The

portions ofthe site where the towers are proposed are not subject to tidal or flood water inundation

The transmitter building would be located within the 100year flood zone and would be required to

obtain a flood elevation certificate In staff s opinion the KNTS radio towers would not be

inconsistent with these purposes The proposal is also consistent with the Citys General Plan

policies regarding the protection and enhancement ofbiological resources Finally the proposal is

consistent with HAPSAsEnvironmental Enhancement Program which recommends passive
recreational use ofthe project site The closed landfill would remain accessible to park visitors for

open space and recreation uses consistent with the use restriction ofthe property Each tower and

relatedequipment would be enclosed by a40foot by40foot chain link fence A total of6400

square feet or less than one percent ofthe approximately 17acre site would be inaccessible to the

public

The applicant discussed the issue of emergency access to the site with the Citys Fire Deparhnent
An agreement was reached between the applicant and the City Fire Marshal where constmction and

maintenance access will remain through the Shoreline parking lot as indicated on Sheet 14 ofthe

plans but that emergency vehicles will use the existingallweather surface on the access road

leading from Depot Road to the transmitter building location The Fire Department has agreed to

this change because the building is proposed to be built ofconcrete block and will have aself

contained fire suppression system This avoids the need to add gravel to the trails and dirt roads that

are located to the east and south ofthe project site as shown on Sheet 14 As a result previous
Condition of Approval number 32 recommended by the Planning Commission has been deleted

see Exhibit B

Uncapped Refuse

Trees were originally proposed to be planted around the perimeter ofthe landfill to help screen

views of the transmitter building As the soil was tested in the areas intended for tree planting it was

found that there is refuse that is not covered by a clay cap located beyond the toe of the slope ofthe

landfill The existing refuse makes the soil unsuitable for tree planting Alternatives wereconsidered

including the installation ofplanterboxes adjacent to the building Finally the proposed transmitter

building location was relocated from the top ofthe landfill to its current location adjacent to the

Citymaintainedpump station The current location is at a lower elevation and is less visible
therefore the need for screening trees has been eliminated

The purpose of the clay cap on the landfill is to keep rainwater from mixing with the refuse to

minimize contamination ofgroundwater Under the direction ofthe San Francisco Regional Water

Quality Control Board the City and Waste Management of Alameda County WMAC are in the

process of determining the extent ofthe uncapped refuse and the most appropriate method of
addressing the issue The proposed radio tower project involves grading and construction only in

areas where the refuse is properly capped and therefore would not impact this uncapped refuse A

work session with the City Council was held on June 17 2008 to further provide additional

information regarding the status ofthis separate investigation
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The City has obtained approval of a work program from the San Francisco Regional Water Quality
Control Board and is in the process ofpreparing aHuman and Environmental Risk Assessment

which once approved by the Board is anticipated to conclude that no potential human or

environmental risks exist at the site Additional investigations will be necessary before the

Assessment is completed and submitted to the Board Depending on the remediation work if any

required by the Board there could be conflicts between the remediation work and the timing of the

construction ofthe towers Condition of approval number 11 has been added to address this issue

Environmental Review

The proposal is subject to an environmental analysis pursuant to the California Environmental

Quality Act CEQA Although anISMND was approved for asimilar project in 2001 a new

Initial Study was prepared to analyze the potential impacts ofthis project Differences between the

current project and the one approved in 2001 include adifferent arrangement ofthe towers on the

site the heights ofthe towers have changed from 228 feet to 199 feet the location of the transmitter

building has changed towers proposed previously to be removed from asite along Enterprise
Avenue are no longer proposed to be relocated and the road network and vehicleturnaround

configuration has changed The current Initial Study finds that there will be no significant
environmental impacts that cannot be mitigated Therefore aMitigated Negative Declaration has

been prepared Exhibit A A Mitigation Monitoring and Reporting Program included in the Final

ISMND Exhibit L has also been prepared to address how identified potential significant
envirommental impacts will be monitored

A potential environmental impact of concern is the aesthetic impact of the project As discussed in

the Planning Commission agenda report the area viewshed is already impacted by the existence of

the KTCT towers to the northwest the KFAX towers to the south and the towers supporting
PGEsEast Shore Grant electrical transmission line which run parallel to the shoreline just east of

the project site The addition of four new towers would not significantly alter the visual character of

the area The towers would be visible to park visitors as they approach the Shoreline Park packing
area however as people head out onto the trails they would generally have their backs to the

towers Upon returning to the parking area the towers would be in the hikers line ofsight but the

views from the shoreline to the east are not particularly scenic as they are already impacted by other
towers and industrial buildings When looking east the towers would be viewed with abackdrop of

other towers and industrial buildings see pages 31 to 39 ofthe draft ISMND and Appendix C of

the FinalISMND

No wetlands would be impacted and mitigation measures have been incorporated to ensure that

potential impacts to biological resources including endangered species and migratory birds would

be less than significant

On December 22 2006 the Draft iSMND was released fora30day public comment period The

Draft ISMND was also made available on the Cityswebsite and was summarized for HASPA at

another meeting on January 11 2007 The FinalISMND containing all comments and responses

to comments was distributed to the City Council and the public on May 9 2008 and to the Council

on April 16 2009
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Comments from Agencies and Public

California Regional Water Quality Control Board

The California Regional Water Quality Control Board has reviewed the Final iSMND and prepared
a letter dated May 20 2008 Exhibit G The author notes that her previous letters have been

adequately addressed in the FinatISMND The Boards remaining concern is that ofthe Citys on

going investigation ofthe uncapped refuse surrounding the closed landfill The Board recommends

that the City maintain coordination between the project proponent and the parties involved with the

mitigation ofthe uncapped refuse The Citys Public Works Department will be closely involved

with both projects and will ensure that the construction ofthe radio towers does not inhibit

mitigation of or exacerbate the existence ofthe uncapped refuse A recent phone conversation with

Board staff revealed a concern about potential subsidence or sinking ofthe towers Apparently the

KTCT towers to the north have subsided causing water to pond around the towers The

applicantoperatorwitl be required to maintain sufficient drainage on the site loprevent such

ponding The attached Lease Agreement Exhibit E specifies that this type of maintenance work is

the responsibility ofthe lessee

East BayRegional ParkDistrict

A letter from the law firm representing the East Bay Regional Park District dated May 22 2008

Exhibit G states that the radio tower project would result in significant impacts to operations
facilities and resources at the Hayward Regional Shoreline and that an EIR should be prepared
EBRPD staff has met with the applicant to discuss a possible agreement that would address some of

the potential project impacts The EBRPD Board ofDirectors at its May20 2008 meeting chose

not to approve the agreement The Board is concerned that the towers would have a significant
adverse visual impact on the publicsuse and enjoyment ofthe shoreline park As mentioned

previously and in both thedraft and finalSMND City staff has concluded that the aesthetic impact
of the towers as viewed by park users will be less than significant

The letter also states that the changes that have been made to the proposal requires that the

ISMNDbe recirculated for public review and comment Section 150735ofthe California

Environmental Quality Act CEQA Guidelines states

A lead agency is required to recirculate anegative declaration when the document must be

substantially revised after public notice of its availability has previously been given pursuant
to Section 15072 but prior to its adoption

The Section further states that

A substantial revision ofthe negative declaration shall mean

1 A new avoidable significant effect is identified and mitigation measures or project
revisions must be added in order to reduce the effect to insignificance or

2 The lead agency determines that the proposed mitigation measures or project
revisions will not reduce potential effects to less than significance and new measures or

revisions must be required

Salem CammmicaiansNadio Towers Page 7of13

Jaly 21 2009



No new significant effects have been identified and no new mitigation measures arcnecessary to

reduce potential impacts toalessthansignificant threshold Therefore the Final ISMND is not

required tobe recirculated

On May 19 2009 City staff and the applicant met with representatives ofthe EBRPD to explore the

potential for the applicant to address the Districts concerns The District repeated their earlier

position that an EIR should be prepared for the project and the applicant maintained that all

potential environmental impacts have been fully analyzed and addressed The District Board

reiiiains opposed to the project

HASPA CitizensAdvisorCommittee
A letter from Audrey LePell representing the HASPA Citizens Advisory Committee waspresented
to the Planning Commission Exhibit G The letterraises several issues including lighting on the

towers the depth ofthe clay cap on the landfill the height of the towers the soil below the landfill
stormwaterrunoff construction timeframe noise impacts radio frequency interference the

architecture ofthe transmitter building contact with the Caltrans Division ofAviation and

consistency with the document Hayward Area Shoreline Planning Program a Shared Vision

Following is adiscussion ofthe points raised in Ms LePells letter

Tower lighting and the potential effects on shoreline birds As mentioned in the FinalISMND the

tower lighting required by the Federal Aviation Administration FAA is medium intensity white

strobe lights during the day and steady red lights at night Appendix B ofthe Draft ISMNDp 11
includes a discussion of the potential effects oftower lighting on birds The consulting biologist
noted that there is some research indicating pulsating or steady red lights attract more night
migrating birds than white strobe lights However the red lights at night are not expected to cause a

significant impact on birds because the towers do not have guy wires and they will be less than 200

feet tall Furthermore the existing KTCT towers to the north and the KFAX towersao the south

both have red lights at night and the KFAX towers have guy wires Staff is not aware of any bird

collisions happeging at these two sets of towers

Depth of the clay cap on the landfill The clay cap and vegetative cover on the landfill has been

measured with borings to be 5 to 8 feet thick On top ofthe clay cap is a vegetative soil layer of

varying depth Additional soil will be added to the landfill to both cover the new underground
wiring and to improve drainage on the site The clay cap will not be disturbed with the exception of

the pile driving

How the 199foot tower height is measured The height ofthe 199foottall towers is measured from

the ground surface ofthe landfill As noted in the Planning Commission report Exhibit D the

towers consist ofa 1foot thick concrete pad a3foottall insulator and 195foottall steel lattice

tower

Soil type below the landfill Regarding the material below the landfill due to the age of the landfill
this landfill does not have a liner at the bottom as would a newer landfill Below the refuse lies bay
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mud Any leachate that collects below the refuse on the surface ofthe bay mud is collected with a

Ieachate collection system and pumped to the Citys wastewater treatment facility

Analysis ofthe dump sitefill and stormwater runoff Tlie landfill contents have been analyzed as

evidenced by geotechnical and subsurface reports in Appendix E ofthe DraftISMND as well as

Appendix B of the FinalISMND and was found to contain many different types of trash Due to

settlcmcnt of the landfill there are some areas where water currently collects Prior to construction

of the towers the applicant is required to submit adrainage plan for review and approval by the

Public Works Department and per the terms ofthe draft lease agreement the applicantoperator of

the towers will be required tq maintain proper drainage ofthe site Both the Public Works

Department and the Regional Water Quality Control Board will inspectthe surface ofthe landfill to

ensure proper drainage is maintained

Description of construction phasingfor the proposed towers and relatedpotential noise impacts
The construction timeframe is discussed on page3064ofthe FinalISMND which indicates six to

nine months total construction time including approximately 12 days ofpile driving Noise impacts
are discussed onpages 51 through 56 and 78 through 80 ofthe Draft ISMND and pages3050

through3053and page3061 ofthe FinalISMND as well as in the Mitigation Monitoring and

Reporting Program MMRP Noise impacts are expected tobe less than significant with the
mitigation measures proposed which include limits on construction hours

Radio Frequency Interference RFI The issue of potential radio frequency interference with

nearby electronics use is addressed on pages 68 69 and Appendix C ofthe Draft ISMND and

pages3059306030713076307730104 through30106 and Appendix G ofthe Final

ISMND in the MMRY and in the conditions of approval as condition number 21 This condition

requires the applicant to correct at its expense any RFI issues that arise after the towers become

operational

Architecture of the transmitter building Condition of approval 6c requires the elevations

submitted with abuilding permit application to be consistent with the rendering shown on the cover

sheet ofthe plans included in the FinalISMND Furthermore condition ofapproval 6brequires
the use of dark earth tone colors to help the building blend in with the natural surroundings In

staffs opinion the conditions would ensure the building is attractive and appropriately designed for

the location Finally the transmitter building proposed to be located off the landfill plateau would

not be easily seen from the trail system of the Shoreline Park

Consultation with the Caltrans Division ofAviation The Draft Initial Study was submitted to

Caltrans Division ofAviation in December 2006 and the Division did not comment Staff

contacted the Division in May 2008 and verified that the Division did review the draft Initial Study
and had no comments

Consistency with Hayward Area Shoreline Planning Agency Policies Regarding the HASPA

document titled Hayward Area Shoreline Planning Program a Shared Vision the projects
relationship to this document and the companion document Hayward Shoreline Environmental

Enhancement Program mentioned on page 58 of the DraftISMND was considered and the
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project was found to be consistent with the goals and policies ofthe two documents in that the

project will still allow public access to the site for purposes ofpassive recreation

ViolaSaimaBarklow

A letter from Viola SaimaBarklowwas submitted to the Planning Commission Exhibit Gwhich

raises concerns regarding potential bird collisions with the towers Attached to the letter is an article

from the American Bird Conservancy website The article contains recommendations which

include keeping towers below 199 feet and eliminating the use ofguy wires The recommendations

arc similar to those published by the USFish and Wildlife Service as noted on page 57 ofthe Draft

ISMND The proposed towers will be 199 feet tall and will not have guy wires Appendix I ofthe

Final ISMND includes achart titled Migratory Bird Mortality Estimates from US Fish Wildlife
which shows that bird mortality from tower strikes is relatively low when compared with other

manmade hazards It should be noted that most existing towers in the United States have guy

wires which are particularly hazardous to birds

Alameda County Division ofEnvironmental Health

Communication with Alameda County staff revealed a concern about the potential for methane gas

to collect inside the proposed transmission building although the building is now proposed to be

located adjacent to the landfill mound The applicant has agreed to install avapor barrier in the

buildings foundation as well as methane sensors inside the building These County requirements
are reflectedin anew condition ofapproval number 9 in Exhibit B Additionally the applicant
has noted that the building will have air conditioning which will create a positive air pressure inside

the building and should help to minimize any entrance of methane into the building

FrankDemo
A letter dated June 23 2008 from Frank Delfino Exhibit H asserts that the responses in the Final

ISMND addressing issues regarding structural stability of the proposed towers raised in his letter

dated January 14 2007 are insufficient The applicant has prepared a response to Mr Delfinos

letter which is attached as Exhibit I The sixpage letter prepared by the applicantsengineer
responds to each question and comment raised by Mr Delfino

Evelyn Cormier

Staff received anamail from Evelyn Cormier dated April 25 2009 Exhibit H regarding a petition
that the National Audubon Society recently filed with the Federal Communications Commission

fhe petition requests new regulations to minimize impacts to migratory birds from the construction

of new communications towers The petition states The location lighting height and support

system of communication towers are key factors in bird kills at towers The petition notes that 68

percent to 86 percent fewer fatalities occurred at guyed towers of380 to 480 feet compared to

towers over1000 feet As noted previously the proposed towers would be 199 feet tall and would

have no guy wires While there is evidence that red lights attract more birds at night than do white

lights the FAA will require red lights at night The nighttime lighting is not expected to cause

significant bird collisions because the towers are relatively low and because they are free standing
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FISCAL IMPACT

Since the landfill site is owned by the City negotiations have been ongoing since the project was

first proposed in 2005 regarding what would be an appropriate lease arrangement Because this

proposal also coincided with the reduction of the Calpine Russell City Energy Center contribution

to a future library from 15 million to 10 million part ofthe consideration regarding appropriate
fee structure included a 5 million contribution for a future new library In addition a monthly
lease payment was proposed consistent with the approximate cost in the Sewer Fund ofmaintaining
the landfill surface The resulting Lease and Fee Agreements are attached as Exhibit E and F

respectively The lease does include arestrictive covenant whereby the City agrees to not construct

any facilities on its contiguous properties that would reasonably be likely to interfere with operation
ofthe radio station and specifically no stnichire taller than 50 feet Staff finds that the lease

provisions and compensation to the City is a fair proposal and recommends approval ofboth

agreements

The proposed lease agreement specifies a30year term and monthly compensation of5000 to the

City with annual CPI adjustment capped at 3per year Since the landfill has been maintained by
the Sewer Fund this rental income will help defray those costs Also the negotiated fee agreement
states that six months after receiving all permits for constrdction the first payment of2 million will

be paid to the City with asecond payment of3 million twelve months later for atotal payment of

5 million It is anticipated that the final payment will be made not later than May 2011 This

money is intended to help pay for anew public library although Council will have the option to use

some of it for other General Fund purposes including anyrequired mitigation ofuncapped refuse in

areas required by the Regional Water Quality Control board No costs to the City are expected to

result from this project

PUBLIC CONTACT

On May 3Q 2006 a Referral Notice was sent to every property owner and occupant within 300 feet

ofthe subject site as noted on the latest assessorsrecords OnSeptember 21 2006 staff
introduced the project to the Hayward Area Shoreline Planning Agency HASPA On December

22 2006 aNotice of Availability of a Draft Mitigated Negative Declaration was published in The

Daily Review and mailed to neighboring properties The proposal was presented to the HASPA

and a regular meeting was devoted to the project on January 11 2007 In addition City staff has

provided updates to HASPA at its subsequent regular meetings including most recently on June 25
2009 On May 7 2008 a notice advertising the date of the Planning Conunission public hearing
and the availability ofthe Final ISMNDwas mailed to the 300foot radius mailing list and

interested parties Finally apublic notice sign for the CommissionsMay 2008 hearing was placed
at the site prior to the public hearing to help notify neighbors and interested parties residing outside

the 300foot radius The sign wasreposted for the City Council meeting

Legal notices ofthe application and associated environmental documents have been provided to

property owners within 300 feet ofthe project site the Hayward Area Shoreline Planning Agency
HASPA the East Bay Regional Park District EBRPD Hayward Area Recreation Park

District HARD the Regional Water Quality Control Board RWQCB Alameda County Flood

Control Water Conservation District Alameda County Office ofSolidMedical Waste
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Management California Intcgratcd Waste Management Board Army Corps of Engineers Federal

Communications Commission Federal Aviation Administration Caltrans Division ofAeronautics
Department of Fish and Game State Office of Historic Preservation State Parks and Recreation
the Bay Conservation and Development Commission Department of Water Resources Office of

Emergency Services Department ofToxic Substance Control CaliforniaNative American Heritage
Commission State Lands Commission and the Sierra Club San Francisco Bay Chapter

On July 10 2009 a notice advertising the date of the City Council public hearing was mailed to the

300footradius mailing list and interested parties

NEXT STEPS

Ifthe project and Mitigated Negative Declaration are approved the applicant intends to submit a

building permit application immediately and hopes to begin construction in the fall of 2009 with

construction anticipated to end in late 2010 As noted in the Mitigation Monitoring and Reporting
Program biological mitigation measures require ground disturbing activities fo occur during the

months of October through December to avoid the nesting and breeding seasons ofmigratory birds

Options for City Council Consideration

1 Adopt the Resolution approving the Mitigated Negative Declaration Conditional Use Permit
and Lease and Fee agreements staff and Plaiming Commission recommendation

2 Make minor modifications to staff and Planning Commission recommendations and adopt
the Resolution

3 Direct staff to prepare an EIR if it is determined that the project may have a significant effect

on the environment that cannot be reduced to a level of insignificance through the adoption
ofmitigation measures

4 Deny the Conditional Use Permit and direct staff to return to the Council with findings for

denial

Prepared by

Erik J Pearson AICP

Senior Planner

Recommended by

David Rizk AICP

Development Services Director
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Approved by

City Manager

A Mitigated Negative Declaration

B Recommended Conditions of Approval revised from the May 2008 Planning
Commission report

C Minutes for May 22 2008 Planning Commission Meeting
D Agenda Report for May 22 2OR Planning Commission Meeting with the following

attachments
A Area Zoning Map
B Findings for Approval
E Letter from EBRPD dated June 14 2001

F Memo to City Council dated November 8 2007

E Draft Lease Agreement
F Draft Fee Agreement
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Exhibit A

ypF HAYh
CITY OF HAYWARD

n

DRAFT MITIGATED NEGATIVE DECLARATION

cgUFOPPP

Notice is hereby given that the City of Hayward finds that no significant effect on the environment
as prescribed by the California Environmental Quality Act of 1970 as amended will occur for the

following proposed project

I PROJECTDESCRIPTION

Conditional Use Permit Application NoPL20060172 Request to Construct Four 199Foot

Tall Radio Transmission Towers on a Closed Landfill and a Transmission Building on Adjacent
Property in the Flood Plain and Industrial Zoning Districts The property is located at 3050 West

Winton Avenue at the western terminus of West Winton Avenue

77 FINDINGPROJECT WILL NOTSIGNIFICANTLYAFFECTENVIRONMENT

The proposed project could not have a significant effect on the environment

FINDINGS SUPPORTING DECLARATION

The pTOposed project has been reviewed according to the standards and requirements of

the California Environmental Quality Act CEQA and an Initial Study Environmental

Evaluation Checklist has been prepared for the proposed project The Initial Study has

determined that the proposed project with the recommended mitigation measures could

not result in significant effects on the environment

2 The project will not result in significant adverse impacts to any scenic resources or to

the visual character of the area The visual character of the area is already impact by
the existence of other towers and a lighting plan will be required to ensure that light
and glare do not significantly affect area views

3 The project will not have an adverse effect on agricultural land since the property is a

former landfill and could not be used for agricultural purposes

4 The project with the recommended mitigation mcasures will not result in significant
impacts related to changes into air quality When the property is developed the City will

require the developer to submit a construction Best Management Practice BMP
program prior to the issuance of any grading or building permit This program will

include sprinkling the site with water as needed to keep dust to a minimum Also pile
driving will be done while keeping the escape of gases from the closed landfill to a

minimum

5 The projcct will not result in significant impacts to biological resources such as wildlife

and wetlands Wetlands will be avoided and no trees will be disturbed With the



recommended mitigation measures the project could not result in significant impacts to

biological resources

6 The project will not result in significant impacts to known cultural resources

including historical resources archaeological resources paleonotological resources

unique topography or disturb human remains

The project site is not located within a State of California Earthquake Fault Zone

however construction will be required to comply with the Uniform Building Code

standards to minimize seismic risk due to ground shaking Furthermore geotechnical
studies have been prepared to ensure that the foundation design is appropriate for the

soil type

The project with the recommended mitigation measures will not lead to the exposure
of people to hazardous materials

9 The project with the recommended mitigation measures will meet all water quality
standards Changes to drainage patterns will be minimal however detailed grading
and drainage plans will be reviewed by the Public Works Department

10 The project is consistent with the policies of the City General Plan and the Zoning
Ordinance The General Plan land use designations for the property are Open Space
Baylands and Industrial Corridor and the property is located within the Flood Plain

and Industrial7oning Districts

11 The project could not result in a significant impact to mineral resources because

extraction of mineral resources would be infeasible due to the property being a former

landfill

12 The project will not haue asignificant noise impact Any noise impacts will be limited to

the construction of the project which will be limited to the hours of 7 am to 7pm

Monday through Friday Mitigation measures will be implemented to ensure that City of

Hayward noise limits are not exceeded within the project

13 The project will not result in a significant impact to public services Mitigation
measures will ensure the project does not have a significant impact on park and

recreation facilities

14 The project will generate approximately 30 vehicle trips per day during the peak of

construction After the towers are constructed approximately 620 truck trips will

deliver soil to the site over a period of two to four weeks Once the facility is

operational it will generate less than 6 vehicle trips per month The Federal Aviation

Administration has issued a Determination of No Hazard to Air Navigation The

project with the recommended mitigation measures will not result in a significant
transportation or traffic impacts



III PERSON WHO PREPARED MITIGAlED NEGATIVEDECLARATION

Erik J Pe rson AICP Senior Planner

Dated May 14 2008

II COPY OF INITLgL STUDY PREPARED BYPACIFIC MUNICIPAL CONSULTANTS

ISATTACHED

For additional information please contact the City of Hayward Planning Division 777 B Street

Hayward CA 945415007telephone 510 5834210 oramailerikpcarsoncdhaarLdcafiu

DISTRIBUTIONPOSTING

Provide copies to all organizations and individuals requesting it in writing
Refcrcncc in all public hearing notices to be distributed 30 days in advance of initial public
hearing andor published once in Daily Review 30 days prior to hearing
Project file

Post immediately upon receipt at the City Clerks Office the Main City Hall bulletin board
and in all City library branches and do not remove until the date after the public hearing



Exhibit B

CONDITIONS OF APPROVAL

Revised forJuly 21 2009 City Council Meeting

CONDITIONAL USE PERMIT APPLICATION NOPL20060172

John Eltde for Salem Communications Applicant City of Hayward Owner
3050 WestWinton Avenue

Request to Construct Four 199FootTallRadio Transmission Towers and Transmission

Building

General

1 Application NoPL20060172is approved subject to the conditions listed below This

permit becomes void one year after the effective date of approval unless prior to that time

a building permit is submitted and accepted as complete by the Building Official or a

time extension of this application is approved A request for aoneyear extension
approval of which is not guaranteed must be submitted to the Planning Division 15 days
prior to expiration

2 If a building permit is issued for construction of improvements authorized by the

conditional use permit approval said approval shall be void two years after issuance of

the building permit or three years after approval of the application whichever is later
unless the construction authorized by the building permit has been substantially
completed or substantial sums have been expended in reliance upon the use permit
approval

3 The permittee shall assume the defense of and shall pay on behalf of and hold harmless

the City its officers employees volunteers and agents from and against any or all loss
liability expense claim costs suits and damages of every kind nature and description
directly or indirectly arising from the performance and action ofthis permit

4 Any proposal for alterations to the proposed site plan andor design which does not

require a variance to any zoning code must be approved by the Planning Dircctor prior to

implementation
5 Violation of any conditions of approval is cause for revocation oPthis permit subject to a

public hearing before the duly authorized reviewing body

6 Prior to application for aBuilding Permit the following changes shall be made to the plans

a A copy of these conditions of approval shall be included on a fullsized sheets in

the plan set

b It shall be noted that dark earth tone colors will be used on the transmission

building A color and materials board shall be submitted for approval by the

Planning Director The transmission building shall be coated with an antigraffiti
treatment

c The building elevations shall be revised to include all the architectural features

including vertical reveals and twotone color scheme shown on the rendering on

Sheet 1 of the approved plans



d Include a note stating that the chain link fencing will be a flat gray color

e A landscape plan prepared by a licensed landscape architect shall be included This

plan will require approval by the City Landscape Architect and the Director of

Public Works

f Alighting plan prepared by aqualified illumination engineer shall be included The

plan shall note that noglare fixtures switches sensors and timers will be utilized

Lights about the base of the towers if needed for safely security or operations
shall be shielded from public view The use of switches sensors and timers will be

used to minimize the time that lights not needed for safety and security are on

7 Prior to application fora Building Permit the developer shall file a FAA form 7460

Notice of Proposed Construction or Alteration with the FAA Western Regional
Headquarters in Los Angeles

8 A drainage plan shall be approved by the City Engineer prior to issuance of a building
permit for the radio transmitter facilities and accessory structures

9 Construction of the transmission building requires the potential accumulation ofmethane

inside the building to be mitigated to the satisfaction of the Alameda County

Environmental Health Division Mitigation must include a vapor barrier beneath the

foundation and may also include a Hassive ventilation system and methane sensors within

the buildine Prior to the issuance of the buildingpermit awritten clearance from the

Health Division

10 Any damage to roads andor trails shall be repaired to the satisfaction ofthe Citys Public

Works Director forCitymaintained facilities or the East Bay Regional Park District for

Districtmaintained facilities All roads and trails shall be videotaped prior to the start of

any grading or construction

11 Prior to the issuance of a buildine Hermit the applicant shall provide written verification
from the Citys Public Works Director and from San Francisco Bay Regional Water

Quality Control Board stating that the Hroiect is not expected to interfere with soil

remediation andor corrective activities related to the integrity ofthe landfill that are

planned for the construction period

12 Prior to the issuance of a buildingermit for the transmitter building the plans shall

13 Additional clay material will be added at the top of each pile casing to the satisfaction of

the San Francisco Regional Water Quality Control Board

14 Towers and associated equipment shall be located so as to avoid any identified wetlands

No wetlands shall be filled



15 Best Management Practices shall be utilized to prevent erosion and sedimentation of the

slough

16 Hydroseeding shall be applied per the Caltrans standard specifications using a native seed

mixture

17 The owneroperator of the transmission facility shall maintain in good repair all fencing
walls buildings lighting gravel areas landscaping and driveways The premises shall

be kept clean and in an orderly fashion

18 Owner of the KNTS radio transmitter facilities or their successors shall be responsible
for the maintenance of the site including assurance that the site is mowed and seeded on

a yearly basis removing any garbage or other debris dumped on the site and maintaining
in good condition all equipment related to the radio transmission Facilities

19 Any graffiti painted on the property shall be painted out or removed within 72 hours of

occurrence

20 No materials or vehicles maybe stored outdoors on the site

21 KNTSs proposed new transmitting facility at the site subject to these conditions shall be

fully subject to the comprehensive regulation of radio frequency interference RFI as

adopted by the Federal Communications Commission FCC As such KNTS shall

respond to and address any and all complaints of or inquiries about RFI including any
located outside the blanketing contour as required by FCC regulations including
complaints from governmental authorities private businesses and members ofthe public
as well as to all notices and correspondence concerning RFI received by KNTS from the

FCC KNTS shall in addition to any other record keeping requirements of the FCC
maintain a separate File which shall be continuously available for inspection by
representative of the City of Hayward containing a record of all complaints inquiries
notices and correspondence in general complaints concerning RFI whether received

from the public or governmental authorities and the actions taken by andor responsc
made by KNTS to such complaints

22 Prior to issuance of a building permit evidence shall be provided that impacts to KTCT

and KFAX from the radio transmission facilities of KNTS will be fully mitigated by the

owners of KNTS further proof shall be provided that permits from all requisite
permitting agencies have been obtained including but not limited to the following
agencies the Federal Conununications Commission the Federal Aviation

Administration the Alameda County Office of SolidMedical Waste Management and

the San Francisco Regional Water Quality Control Board

23 Towers shall be guyless latticetype monopoles finished in a nonreflective anodized

metal color unless directed otherwise by the Federal Aviation Administration FAA
There shall be as few blinking lights as possible installed in accordance with FAA

requirements
24 Horizontal elements which may extend out from the radio transmission towers such as to

support light fixtures or the fixtures themselves shall be designed to deter raptors from

perching on them



25 Prior to final inspection all pertinent conditions of approval and all improvements shall

be completed to the satisfaction ofthe Planning Director

26 Access to the site during construction and for maintenance purposes is required to be

surfaced with amaterial that prevents to the extent possible vehicles from tracking mud

and dust onto public streets In addition wheels may be required to be washed before

entering the public street

27 If any refuse is brought to the surface during drilling it shall be transported to an open

sanitary landfill

28 In the event the radio transmitter facilities become obsolete or otherwise not used for a

oneyear period the facilities shall be removed From the site and the integrity of the clay
and fill cap retained Should the owner ofthese facilities fail to remove the equipment in

accordance with this condition the City shall remove the equipment with all resulting
costs to be borneby the owner of the facilities

29 The owner of the radio transmission facilities shall comply with all conditions and

assignments in the terms of agreement between the City of Hayward as land owner and

Salem Communications Inc

Mitigation Measures

30 All mitigation measures included in the Mitigation Monitoring and Reporting Program
shall be implemented

Fire Department
31 Access requirements for this development shall be in compliance with the California Fire

Code and Hayward Fire Department Standards

rti t a oa a rol fr aLoFo1
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32 The new emergency access road shall be dedicated as a fire travel lane Requirements to

provide and install fire lane signage will be enforced Because of the remote area the

Hayward Fire Department will require fire lane signs at approximately every 200 feet

linear distance apart Final site inspections may warrant additional signage

33 If security gates are installed for the site they shall be properly equipped with a key box

or key switch depending on the type of gate installed manual or automated

34 Building permits are required for the installation ofthe antennas and the construction of

the transmitter building

35 Building permits will also be required for the emergency generator system

36 Additional building permits maybe required for the interior equipment installation within

the building



37 Building construction requirements shall meet the current Building Code as related to the

proper occupancy classification The occupancy classification for the equipment building
will be determined at time of building permit submittals Occupancy classification will

also be determined pending further review of the chemical inventory that will be within

the building

38 The transmitter building is required to have an automatic fire suppression system clean
agent type installed The fire suppression system is being required due to the access

constraints and the lack of an available water supply

39 Design and installation of the fire suppression system shall be in conformance with

NFPA 2001 Standards A separate fire permit with plans of the fire suppression system
shall be submitted to the Hayward Fire Department for review and approval

40 An exterior alarm bell is normally required on any building with a fire protection system
installed However due to the location of the transmitter building the buildings fire

suppression system shall be central station monitored

41 A portable fire extinguisher clean agent typeie CO2 shall be installed within the

building An additional fire extinguisher will be required within 30 feet of the proposed
emergency generator system

42 A strobe light will be required on the exterior of the building The strobe light shall be a

part of the fire suppression system and shall operate upon any activation alarm of the fire

suppression system

43 At time of building permit submittals the equipment that is to be installed within the

building ie battery racksshelving cabinets etc shall be identified Ifracksshelving
are to be installed for the batteries building permits will be required if the height of the

racksshelving exceed 6 feet

44 A chemical inventory worksheet shall be submitted to the Hayward Fire Department at

time of building permit submittals

45 Secondary containment will be required for battery fluid storage or any other hazardous

materials storage within the building
46 Ventilation requirements shall be met for the building as required per the Fire and

Building Codes Additionally methods to deal with and prevent the accumulation of

hazardous or flammable gasses fromthe landfill shall be reviewed and approved by the

California Regional Water Quality Control Board San Francisco Bay Region prior to

construction

47 The transmitter building will have an emergency generator system installed Ifthere is an

aboveground diesel tank associated with the emergency generator system and if the tank

size exceeds 60 gallons capacity a special review will be required by the Hayward Fire

Marshal Upon review additional requirements for the use of the tank and tank

construction will be enforced

48 Crash post protection shall be installed around the emergency generator

49 NFPA 704 placards shall be installed on the exterior of the building in locations approved
by the Hayward Fire Department



50 Appropriate labeling requirements shall be applicable for the interior battery storage

system and the exterior emergency generator system

51 The site will require proper clearances from other agencies involved with the landfill

capping Contact the Hazardous Materials Coordinator at 510 5834924 for additional

information regarding this requirement

52 The project will require hazardous materials permits which will be addressed at time of

plan review

53 Clearances shall be obtained from all appropriate agencies involved with the landfill

capping The primary agency is the California Regional Water Quality Control Board

San Francisco Bay Region The applicant shall contact the California Regional Water

Quality Control Board San Francisco Bay Region and obtain approvals prior to any

construction or grading Issues such as piercing and protection of the integrity of the

landfill cover safety during construction accumulation and release of gasses from

landfill shall be addressed

Solid Waste Recycling

54 A Construction and Demolition Debris Recycling Statement must be submitted with the

building permit application
55 A Construction and Demolition Debris Recycling Summary Report must be completed

including weigh tags at the COMPLETION ofthe project



Exhibit C

pF HAYIy MINUTES OF THE REGULAR MEETING OF THE

CITY OF HAYWARD PLANNING COMMISSION
e Council Chambers

Thursday May 22 2008730pm

pgilFON 777 B Street Hayward CA 94541

MEETING

The regular meeting of the Hayward Planning Commission was called to order at 730pm by
Chair Peixoto followed by the Pledge ofAllegiance

ROLL CALL

Present COMMISSIONERS McKillop Sacks Lavelle Mendall Thnay Lochd

CHAIRPERSON Peixoto
Absent COMMISSIONER None

Staff Members Present Conneely Pearson Rizk Lens

Generai Public Present Approximately 18

PUBLIC COMMENTS

Mr Barklow member of Hayward Area Shoreline Planning Agency HASPA and former

Hayward resident reported graffiti on the walls ofthe South of92 Project

PUBLIC HEARING

Conditional Use Permit Application No PL20060172 John Ehde for Salem

Communications ApplicantCity of Hayward Owner Request to construct four 199

FootTallRadio Transmission Towers on a closed landfill and a transmission building on

adjacent properly in the Flood Plain and htdusttial Zoning Districts

Planning Manager Rizk announced that the Conditional Use Petxnit Application is tentatively
scheduled to go before Council on July 1 2008

Senior Planner Pearson gave a synopsis ofthe staff report noting that he was in receipt of an article
Federal Court Orders Cell Tower Safeguards American Bird Conservancv Spring 2008 Page 5

submitted by Mr Barklow and Ms LePell regarding adverse effects ofcommunication towers on

migratory birds In response to the article Mr Pearson noted that Appendix I Bird Mortality Chart

of the Final Initial StudyMitigated Negative Declaration presents data from US Fish and

Wildlife which indicated that migratory bird mortality from tower strikes was minor when

compared to car strikes poisoning power lines cat predation and window strikes He also added

that the proposed towers are expected to be safer because ofthe absence ofguy wires Mr Pearson

also reported on a letter dated May 20 from the California Regional Water Quality Control Board

concerning areas of the landfill where uncapped refuse wasidentifted He indicated that the refuse

outside the landfill will continue to be investigated to ensure that the existing condition is not

exacerbated Both documents were filed for public record



OF HAPIy MINUTES OF THE REGULAR MEETING OF THE

v CITY OF HAYWARD PLANNING COMMISSION
Council Chambers

Thursday May 22 2008730pm
777 B Street Hayward CA 94541

cqIFORP

In response to Commissioner Lavelles inquiry about the absence of air Environmental Impact
Report EIR Senior Planner Pearson indicated that the Mitigation and Monitoring Report included

mitigation measures addressing potentially significant environmental impacts including the

aesthetic impact Ms Lavelle inquired about the Citys response should Salem Communications
decide to sell the towers once built or should the broadcast stop operations Senior Planner Pearson

indicated that in the case of a sale the Conditional Use Permit and the lease agreement would

remain in effect and regarding the station stopping its operation the towers would need to be

removed In regards to financial considerations Mr Pearson indicated that the draft lease

agreement included an annual rent of60000 and an upfront fee agreement of5 million between

Salem Construction and the City

Commissioner Mendell asked for aheight comparison between towers in the area Senior Planner

Pearson indicated that the proposed towers would be 199foottall the KTCT towers to the north

about 230foottall transmission line towers about 60foottall and KFAX towers roughly 200

foottall In regards to Mr Mendalls inquiry for the capped landfill Mr Pearson indicated that the

intent is to keep a pernnanent clay cap designed to keep rainwater from mixingwith the refuse

Commissioner Loche inquired about the distance of the towers from the proposed project Senior

Planner Pearson indicated that they are about one half mile away from the KTCT towers and

approximately one mile away from the KFAX towers In reference to additional construction cost

to the City Mr Pearson indicated that any additional cost inside the landfill would be borne by the

applicant Additionally Planning Manager Rizk indicated that the project would not impact areas

where the uncapped refltse is found but the City would need to address uncapped refuse outside the

plateau if any

Commissioner McKillop inquired if landfills would be subject to global warming Senior Planner

Pearson responded that the refuse is below surrounding water level and noted a pumping system is

in place to collect and transport to the waste water treatanent facility He added that the Hayward
Area Shoreline Planning Agency HASPA is looking at the feasibility for protecting the shoreline

with levee improvements Planning Manager Rizk indicated that global warming and sea level

issues are ongoing topics that are being considered

Crnnmissioner Thnay inquired about other prospective similar radio transmission towers in adjacent
cities Senior Planner Pearson was not aware ofany and deflected to the applicant

Commissioner Mendell inquired about an approximate figure for capping uncapped landfill areas

Senior Planner Pearson estimated it to be in the millions

Commissioner Lochd inquired about the penntitted proximity between towers Senior Planner

Pearson indicated that the distance between towers can be addressed from an electrical engineering
standpoint by the applicant

2



pF HAYfy MINUTES OF THE REGULAR MEETING OF THE

m p CITY OF HAXWARD PLANNING COMMISSION
NS1u Council Chambers

Thursday May 22 2008730pm
777B Street Hayward CA 94541

cqIFOPP

At the request from Commissioner Sacks Senior Planner Pearson clarified that the Commissioners

decision would address the area where the towers are proposed which is on top ofthe refuse that is

properly capped and the transtission area has been properly tested

In response to Commissioner Peixotos inquiry about radio frequency interference with respect to

aircraft residences and the East Bay Regional Park communications equipment and mitigation
efforts Senior Planner Aearson indicated that the Federal Communications Commission FCC
requires that if problems occur after the towers become operational they need to be rectified eg
upgrading communication equipment He added that the applicant has agreed to the terms It was

also added that any interference would have to be solved at the applicantsexpense In reference to

aircraft interference Mr Pearson indicated that ground equipment was addressed and he deferred to

the applicant for the question regarding aircraft equipment

Chair Peixoto opened the public hearing at805pm

Mr Steve Arago Planner Landscape Architect withIimly Horn and Associates and representing
Salem Communications introduced the project team of experts and indicated that previous
landscaping and irrigation concerns were carefully studied and have been properly addressed In

regards to the landfill issue he indicated his understanding for coordination with the City for the

area beyond the Bast Bay Regional Park parking lot He also added that in response to the

California Regional Water Quality Control Board the project proposed to add fill to the landfill
which would slope the top ofthe plateau and to provide improved drainage over the plateau

Mr James D Vaughn Land Use and CEQA Attorney for Salem Communications noted that the

report did not include an EIR because there are no signiFcant unmitigated impacts under CEQA
laws In reference to the radio frequency interference with aircraft Mr Vaughn indicated that the

Federal Aviation Administration FAA studied the application and determined that the towers

causedno hazard to aircraft In response to the preference ofHayward for the radio towerhe stated

that it is difficult to find suitable site for AM frequency arrays that would meet the FCC

requirements In response to Commissioner Peixotos inquiry Mr Vaughn stated that the existing
radio transmission tower was located in Palo Alto

Mr John Ehde Vice President and Engineer for Salem Communications indicated that the radio

transmission facility ICNTS is in Bast Palo Alto and there is a threeyear lease left with the City of

San Francisco Mr Ehde indicated that the East Palo Alto transmission facility offers good signal

during the daytime and at night the Hayward site would improve signals without encroaching other

stations frequencies

Mr Martin Eschen CoChair of the Hayward Area Shoreline Planning Agency Citizen Advisory
Committee HASPA CAC respectfully asked that the Commission postpone its decision until

HASPA can meet to address the project Ha read astatement in opposition to the project including
concern for the challenge that it represents to the ecosystem ofthe shoreline



pF HAVyq MINUTES OF THE REGULAR MEETING OF THE
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CITY OF HAYWARD PLANNING COMMISSION

177e Council Chambers

Thursday May 22 2008 730pm

cgCFAP
777 B Street Hayward CA 94541

Ms Evelyn Cormier Carroll Avenue resident HASPA CAC member and Hayward Area Planning
Agency HAPA member expressed concern for the quality of the shoreline She indicated that

HASPAsjob was to protect the beauty of the shoreline She urged the Commissioners to wait

until HASPA can review the process before coming to a final decision In response to

Commissioner Lavelles indication that the report included HASPA comments Ms Cornaier

indicated that there have been anumber ofchanges since HASPA commented on the subject eg
landfill location oftowers rgad access land for predators and access to the building

Ms Audrey A LePelle Acting CoChair of HASPA CAC submitted Apri128 2008 notes of a

HASPA subcornmittee meeting related to Salem Communications regarding lighting and concern

for birds location of the towers tower height and clay cap current station location construction

length dump site radio waves efFect on adjacent sites and shoreline and radio interference with

aircraft She urged the Commission to consider the concerns by HASPA CAC

Mr Brian Holt Senior Planner for East Bay Regional Fark District expressed concem for the

aesthetic impact at the entrance of the park Mr Holt differed with staff that all aesthetic impacts
had been fully mitigated or feasibility ofthe impacts identified He indicated that an agreement was

drafted with the project proponent to offset the development impacts He concluded indicating that

the District is eager to continue discussion in order to reduce the project impacts and submitted a

letter for the record

Ms Viola SaimaBarklow former Hayward resident and HASPA CAC member mentioned the

potential threat to the thousands ofbirds that pass through Hayward She noted data from USFish

and Wildlife Service indicating that between five and 50000000 birds are killed each year after

being attracted by communication towers and after colliding with towers during night migration
She added that about 80000 towers are required to be lit She believed that the mortality bird rate

wasnot considered for this report Sha submitted an article from American Bird Conservancy for

the record Finally she urged for the Commissions postponement until HASPA CAC can review

the document

Mr Ron Barklow former Hayward resident and HASPA CAC member indicated that during a

Christmas migration the shoreline has about 110 species ofbirds He concurred with the East Bay

Regional Park District reference in support for an EIR for this project He spoke against building
towers at the shoreline and respectfully asked for consideration for the area

Mr Andy Wilson Greenbrier Lane resident noted that the Negative Declaration indicated that

there are about 42 antenna towers within Hayward and eight within close proximity to the proposed
four towers but there was no mention of the two towers for Calpine the 14 for Eastshore or the

electrical towers for Calpine Mr Wilson expressed concern should Calpine and Eastshore get

approved Additionally he was concerned that the proposed towers were within the Notice to

Airmen required by the FAA Lastly ho requested that the application be denied



OF HAyly MINUTES OF THE REGULAR MEETING OF THE

u CITY OF HAYWARD PLANNING COMMISSION

Vales Council Chambers
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CqFOFtQ 777 B Street Hayward CA 94541

Mr James D Vaughn noted that he did not hear any new impacts or reasons that would justify
postponement Mr Vaughn indicated that the lighting for the towers would be red at night and

during the day a medium intensity white similar to the KCTC towers He indicated that there was

no valid evidence that the towers would impact the migratory birds Lastly ho noted that staff had

addressed aesthetic impacts which was in compliancewith the present zoning

Chair Peixoto closed the public hearing at852pm

Commissioner Lavelle appreciated the comments received and concurred with Mr Vaughns
remarks that visual impacts are notas obstructive as other impacts in Hayward Ms Lavelle also

did not think that the shoreline would be impacted by the proposed project She felt that the impact
of birds striking against the towers would be minimal especially when it was proposed that the

towers would not include guy wires In reference to drainage and potential problems with the

transport of the leachate she was content with the capturing of any leachate during the drilling
process through the pumping system She referred to Appendix A Pile Driving Memo in the Final

Initial StudyMitigated Negative Declamtion and the Salem Communications response to concerns

praised from the State of Californias Regional Water Quality Control Board regarding the proposed
drilling and pile formation She requested that language to the responses eglikely to be present
and displacement piles are riot likely to form conduits be changed to firmer language egwill

be present and will not occur She added that the uncapped refuse be considered regardless of

approval ofthe projectShe acknowledged previous valuable input by HASPA and encouraged its

continuance Finally she indicated that in terms of appearance the proposed towers contrast with

others in the area

Commissioner Sacks concurred with Commissioner Lauelles comments Ms Sacks shared her

experience visiting the shoreline indicating that the addition ofthe proposed fourtowers would not

alter the area significantly She didnot find good reasons for delaying the decision but she was

receptive to HASPA members comments and she urged them to continue contributing in further

discussion She made a motion per the staff recommendation with inclusion to the

recommendation by Commissioner Lavelle

Commissioner Lavelle seconded the motion

Commissionerlhnay thanked the HASPA members and Mr Wilson for the input and the

contribution towards the Mitigated Negative Declaration and Mitigating Monitoring Plan He

indicated that proper avenues were exhausted to mitigate potential problems and therefore he was

comfortable with the proposed project He indicated that power lines are not attractive in general
but the effort that was placed onthe proposed towers could be appreciated in terms oftechnology to

mitigate potential impacts

Commissioner LochB indicated that the information and minutes provided by HASPA were

informative and believed that it would be beneficial for Council to have a recommendation from
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HASPA Mr Lochd indicated that he was impacted by the look of the proposed towers He noted

that the visual impact is subjective and should be taken into consideration He felt that there was

still potential for unanticipated environmental impact Ho was concerned with the piles that would

be driven for the tower foundation and potential for hazardous materials escaping from the landfill

Therefore he did not support the motion

Commissioner McKillop concurred with Commissioner Lavellescomments Ms McKillop was

concerned with visual impacts but referring to the insightful point by Senior Planner Pearson she

was confident that the towers would not be as noticeable when walking west from the park entrance

to the bay She supported the motion

Commissioner Mendall noted that the visual impact was present but could be perceived differently
Mr Mendall indicated that he would have liked to have seen an EIR done but he did not agrcc with

the need to postpone a decision because the mitigation measures were conducted He was also

concerned with global warming but not in relation to this project He stated that the towers would

not be beneficial to Hayward but indicated that the financial benefit was also present He

expressed mixed feelings about the proposedproject

Commissioner Peixoto was uncomfortable with the mitigation measures and in particular with the

approval by the FAA especially when this agency approved an energy plant that resulted on

additional problems thereaRer The financial benefit was acknowledged but referred to the initial

benefit stated by the Calpine project that did not come to fruition as promised He noted his

position against the motion

Commissioner Sacks moved seconded by Commissioner Lavelle and approved to recommend to

the City Council the adoption ofthe Mitigated Negative Declaration and the Mitigation Monitoring
and Reporting Plan and the approval of the Conditional Use Permit application subject to the

findings and conditions of approval and recommendation by Commissioner Lavelle for firmer

language when speaking about drilling within the landfill site

AYES Commissioners MoKillop Sacks Lavelle Thnay
NOES Commissioners Mendall Loche

Chair Peixoto

ABSENT None
ABSTAINEDNone

ADDITIONAL MATTERS

2 Oral Report on Planning and Zoning Matters

Planning Manager Rizk announced a Special Joint City CouncilPlanning Commission Work

Session scheduled for June 17 2008 regarding an update on the Route 238 Bypass Land Use Study

Commissioners Announcements Referrals
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Commissioner Lavelle announced that she would not be in attendance at the Joint City
CouncilPlanningCommission Work Session on June 17 2008

Commissioner Thnay reminded all the attendees about Memorial Day and indicated that his father

inlaw was a World War IIveteran

Commissioner Sacks announced the death ofTuskegee Airman Woody Spears on May 12 2008

She spoke highly ofhim

Coaiamissioner LochB echoed Commissioner Sacks good sentiments and added that he personally
knew him and he deserved to behonored

APPROVAL OF MINUTES

The Minutes of May 8 2008 were approved

ADJOURNMENT

Chair Peixoto gave the opportunity to Commissioner Loch6 to adjourn the meeting at922pmin

memory ofWoody Spears former Tuskegee Airman

APPROVED

AI Mendall Secretary
Planning Commissioner

ATTEST

Miriam Lens

Commission Secretary
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FROM Erik J Pearson AICP Senior Planner

EXHIBIT D

Meeting Date 052208

Agenda Item

SUBJECT Conditional Use Permit Application No PL20060172 John Ehde for

Salem Communications ApplicantCity of Hayward Owner Request to

Construct Four 199FootTallRadio Transmission Towers on a Closed Landfill

and a Transmission Building on Adjacent Property in the Flood Plain and

Industrial Zoning Districts

The Property is Located at 3050 West Winton Avenue at the Western Terminus

of West Winton Avenue

RECOMMENDATION

Staff recommends that the Planning Commission recommend approval of the following to the

City Council 1 Adoption of the Mitigated Negative Declaration and the Mitigation Monitoring
and Reporting Plan and 2 Approval of the Conditional Use Permit application subject to the

attached findings and conditions of approval

SUMMARY

The proposed project would allow for a significant increase in the area where a local AM radio

station broadcast is received particularly during nighttime hours in a manner that would be

consistent with the purposes of the zoning districts in which the project site is located Also the

project would be consistent with the existing built environment of the industrial area along the

Hayward shoreline which includes radio towers and electric transmission facilities in the

immediate vicinity Finally with recommended mitigation measures the project would not

create significant environmental impacts

BACKGROUND

The proposal is similar to a Conditional Use Permit CUP approved by the City Council in

2001 which involved the relocation of four radio towers for KFAX from the end of Enterprise
Avenue to the subject site The towers were to be relocated to make way for the Russell City

Energy Center That CUP expired and the KFAX 1100 AM towers at the end of Enterprise are

no longer proposed to be relocated

The Zoning Map see Attachment A indicates that the eastern portion of the site is within the

Industrial District and the remainder of the site is in the Flood Plain District Towers have



traditionally been allowed in the Industrial District The Flood Plain district allows broadcast

studios as a permitted use but does not specifically mention radio towers The City Council

made a determination in 2001 that radio towers are a conditionally permitted use in the Flood

Plain zoning district

The purpose of the Industrial District is to provide for industrial uses in areas that will have a

minimum of detriment to surrounding properties The purpose of the Flood Plan District is to

enforce regulations that serve to protect persons and properties from the hazards of development
in areas subject to tidal or flood water inundation In staffs opinion the KNTS radio towers

would not be inconsistent with these purposes

DISCUSSION

The site a closed landfill consists of three parcels owned by the City of Hayward totaling
approximately 18 acres The site is located within the Hayward Regional Shoreline Park which

is managed by the East Bay Regional Park District The site is bordered by a tidal slough and

then an industrial park to the east oxidation ponds to the south park trails and another former

landfill to the west and a parking area and a slough to the north Beyond the slough to the north

are more closed landfills and four more radio towers for KTCT An aerial photograph of the area

is included as Figure 3 in the Initial Study Attachment H

The proposed towers site is aplateau rising I S to 20 feet higher than the surrounding parking lot

and trails The landfill was closed in 1974 and was covered with a clay cap and 5 to 8 feet of

clean fill The site is mowed annually in the spring to provide access to leachate monitoring
wells which are checked regularly by the Citys consultant to ensure that leachate is being
properly collected and routed to the Citys wastewater treatment plant to avoid groundwater
contamination The transmission building would be located at the southeast corner of the site

off the plateau on a parcel containing aCityowned wastewater pump station The four towers

would be located at approximately 200foot intervals arranged generally in a linear pattern from

east to west Except for the fenced areas around the base of each tower which would be 40 feet

by 40 feet the public could still enjoy access to the site

Project Description
Salem Communications proposes to construct four 199foottall radio transmission towers and a

1200squarefoot transmission building for KNTS an AM radio station operating at 1220 KHz

KNTS is anews talk station that also broadcasts athletic events for Stanford Santa Clara and San

Jose State Universities The station has a broadcast studio in Fremont and currently has a

transmission facility located in East Palo Alto Salem would like to relocate the transmission

facility to Hayward as their lease for the property in East Palo Alto which is 46 acres will

expire in less than three years Also in order to design a transmission facility that meets the

requirements of the Federal Communications Commission FCC and to expand the areas where

the radio broadcast may be received a much larger site is necessary Figure 4 in the draft Initial

Study Attachment H shows the current and proposed broadcast areas

Each tower would have a1foottall concrete foundation a3foottall insulator and a 195foot

tall steel lattice portion for an overall height of 199 feet At the base of each tower would be a

Salem Cammunlcations Radlo Towers 2 oj8
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12foot by 12foot concrete pad with transmission equipment and a24foot by 32foot ground
screen covered with 2 inches of river rock surrounded by an8foottall chain link fence topped
with barbed wire The towers would be electronically grounded by 120 equally spaced copper
wire radials attached to the ground screen that would be buried six inches below the soil surface

Each radial would be 202 feet in length except where shortened due to adjacent towers property
lines trees the edge of the clay cap or potential wetlands The transmitter building would

include an enclosure for a generator that would be used in the event of a power failure The

building would be serviced via a gravel road from the existing public parking area for the

shoreline trails as shown on Sheet 14 of the plans included in the Final ISMND The applicant
expects to have maintenance personnel visit the site approximately once every two to three

weeks to test the generator and perform general maintenance There would be no water service to

the site so the transmission building will have aselfcontained automatic fire suppression
system

Construction Summary
There would be minor impacts to park visitors during construction of the project which is

expected to last approximately nine months Much of this time would be spent preparing the site
grading constructing the transmission building predrilling each pile location and installing the

radials and other equipment associated with the towers As shown on Sheet 14 of the plans
access to the site will be through the Shoreline Park parking lot Each of the four towers would

be supported by three piles The applicants engineer has estimated that each pile may take one

day to drive Therefore pile driving is expected to take a total of 12 days Improvement to the

existing gravel road leading from the public parking area to the transmission building would

require some grading and new gravel to enable emergency and construction vehicles to serve the

site

FCC FAA Permits
The Federal Communications Commission FCC issued an AM Broadcast Station Construction
Permit for the proposed facility on November 15 2005 As the permit will expire on November

I5 2008 Salem Communications is in the process ofapplying for an extension of the permit

On December 13 2005 the Federal Aviation Administration FAA issued a Determination of

No Hazard to Air Navigation see Appendix G of the draft Initial Study The Determination

states that the towers would have no substantial adverse effect of the safe and efficient

utilization of the navigable airspace by aircraft or on the operation of air navigation facilities

The Determination will also expire on November 15 2008 A mitigation measure MM TRA1
requiring the applicant to prepare an Airspace Analysis is included in the Mitigation Monitoring
and Reporting Program MMRP Attachment D This analysis has been completed and was the

basis for the FAAs issuance ofthe Determination

Uncapped Refuse
Trees were originally proposed to be planted around the perimeter ofthe landfill to help screen

views ofthe transmitter building As the soil was tested in the areas intended for tree planting it

was found that there is refuse that is not covered by a clay cap located beyond the toe of the

slope ofthe landfill The purpose of the clay cap is to keep rainwater from mixing with the refuse

to minimize contamination of groundwater Under the direction of the San Francisco Regional

Salem Communtcngons RadJo Towers of8
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Water Quality Control Board the City and Waste Management of Alameda County WMAC
are in the process of determining the extent of the uncapped refuse and the most appropriate
method of addressing the issue The proposed radio tower project involves grading and

construction only in areas where the refuse is properly capped and therefore would not impact
this landfill closure issue A work session with the City Council has been scheduled for June 17
2008 to further provide additional information regarding the status of this separate investigation

Land Lease
The applicant and City staff have developed a draft lease for use of the property for the proposed
radio towers The term of the lease is 30 years and the annual rent would be 60000 In addition

to the lease Salem Communications has offered to pay the City a 5 million fee As noted in

Attachment G thisfee was designated funding toward the construction of a new public library
however the Council may consider allocating a portion of the fee to address unfunded costs

associated with the uncapped refuse at the landfill The Council is the reviewing body for the

proposed lease and fee agreements

FINDINGS FOR CONDITIONAL USE PERMIT

Section1013225 of the Zoning Ordinance lists the findings that must be made in order to

approve a conditional usepermit application

The proposed use is desirable for the public convenience or welfare

The area where KNTS can be heard would be significantly increased for nighttime hours

Portions of the Hayward area currently do not receive the KNTS signal at night The proposed
towers would allow the signal to be broadcast to more of the East Bay area at night The towers

would also significantly expand the broadcast area in the North Bay area during daytime and

nighttime

The proposed use will not impair the character and integrity of the zoning district and

surrounding area

The Industrial District allows radio transmission towers and there are already several in the area

The City Council determined in 2001 that radio towers are a conditionally permitted use in the

Flood Plain District There are also electrical transmission towers in the vicinity that affect the

viewshed The conditions imposed on the project and the location of the towers compared with

other towers in the area will ensure that the use will not create significant visual impacts on the

surrounding area The majority of the site is not subject to tidal or flood water inundation The

conditions imposed on the project will ensure that the use will have no significant impact on the

nearby wetlands Potential impacts to biological resources have been analyzed in the Initial

Study and have been determined to be less than significant with the mitigation measures

incorporated

The proposed use will not be detrimental to the public health safety or general welfare
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The expected radio frequency emissions have been analyzed by an electrical engineer and with

the proposed mitigation measures have been determined to be safe for the public Any radio

frequency interference as conditioned would be resolved by the applicant The towers would be

installed in accordance with requirements ofthe California Building Code

The proposed use is in harmony with applicable Ciry policies and the intent and purpose of the

zoning district involved

The Conservation and Environmental Protection Element of the General Plan recognizes the site

as apotential location for radio towers in the context of the relocation project that was approved
in 2001 and the project is consistent with the purpose and intent of the Industrial and Flood Plain

Districts

ENVIRONMENTAL REVIEW

Although an Initial Study and Mitigated Negative DeclarationISMND were approved for a

similar project in 2001 a new Initial Study was prepared to analyze the potential impacts of this

project Differences between the current project and the one approved in 2001 include a

different arrangement of the towers on the site the heights of the towers have changed from 228

feet to 199 feet the location of the transmitter building has changed and the road network and

vehicle tumaroundhas changed The current Initial Study finds that there will be no significant
environmental impacts that cannot be mitigated Therefore a Mitigated Negative Declaration has

been prepared A Mitigation Monitoring and Reporting Plan Attachment D has also been

prepared to address how identified potential significant environmental impacts will be

monitored

The draft ISMND Attachment H was released for public comment in December 2006

Comments were received from the East Bay Regional Park District EBRPD the San Francisco

Regional Water Quality Control Board the Hayward Area Shoreline Planning Agency the Sierra

Club and three individuals Comments received addressed issues including aesthetics biological
impacts landfill integrity and radio frequency interference Responses to comments are included

in the Final ISMND Attachment IA draft Mitigated Negative Declaration is included in

Attachment H and a revised MND is included as Attachment E In addition the applicant and the

EBRPD have reached a tentative agreement that addresses the Districts concerns regarding
potential impacts to the Hayward Regional Shoreline Park

Aesthetics

The potential aesthetic impact of the towers is discussed in detail in the Initial Study Landscape
screening was originally proposed to be planted to lessen the visual impact of the transmission

building However as mentioned above the soil in the areas surrounding the landfill is not

suitable for planting trees Planting and inigation is not possible on the plateau because the clay

cap cannot be disturbed by tree roots and excess water on the cap can cause drainage and

leachate problems

As indicated in the Initial Study the area viewshed is already impacted by the existence of the

KTCT towers to the northwest the KFAX towers to the south and the towers supporting PGEs
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East Shore Grant electrical transmission line which runs parallel to the shoreline just east of the

project site The addition of four new towers would not significantly alter the visual character of

the area The towers would be visible to park visitors as they approach the Shoreline Park

parking area however as people head out onto the trails they would generally have their backs

to the towers Upon returning to the parking area the towers would be in the hikers line of sight
but the views from the shoreline to the east are not particularly scenic as they are already
impacted by other towers and industrial buildings When looking east the towers would be

viewed with abackdrop of other towers and industrial buildings see pages 31 to 39 of the draft

ISMND and Appendix C of the Final ISMND

Hazardous Materials
The applicantsgeotechnical consultant MACTEC has designed the piles that would be driven

for the tower foundations Pile locations would bepredrilled through the refuse to prevent waste

from being pushed deeper than the bottom of the landfill To maintain the stability of each hole
casings would be advanced during the drilling The casings would provide a tight seal with

adjacent soil and would minimize any gas or liquid escaping from the landfill The details of the

pile driving and pile design are included in a letter in Appendix A of the Final ISMND

Biological Resources

No trees would be removed as part of this project Preconstruction surveys would be required to

determine the presence of burrowing owls raptors and migratory birds Mitigation measures

would require the erection of fences to buffer any nests or burrows from construction activities

The discussion in the Initial Study concludes that potential impacts related to burrowing owls
raptor perching Peregrine Falcons and possible bird collisions with the towers would all be less

than significant No burrowing owl or raptor nest have been found on the site however
preconstruction surveys will be conducted to avoid impacts to these species Specialstatus
species such as the salt marsh harvest mouse California black rail California clapper rail
Western snowy plover and California least tern would not be threatened as a result of raptors
hunting while perched on the proposed towers The distance between the towers and the special
status species habitat is large enough that the towers would not serve as effective perching
points Peregrine Falcons do not hunt from perches and would not be expected to perch on the

towers Comments received from the HASPA and the Sierra Club assert that the draft ISMND

did not address all animal species that may be affected however the Citysconsulting biologist
analyzed the potential impacts for all species listed on the California Natural Diversity Database

CNDDB obtained from the California Department ofFish and Game

Radio Frequency Interference
Appendix C of the draft Initial Study is an electrical engineering analysis prepared by Hammett

Edison Inc which explains that radio frequency interference RFI may affect the operation
of existing electronic and communications devices on surrounding properties Figure 4 of this

report shows the area where RFI is most likely to occur This area is known as the Blanketing
Contour and includes a portion of the adjacent industrial park and all of the Hayward shoreline

area from the City boundary to the north to Highway 92 to the south FCC rules require the

operator to resolve all RFI complaints within the Blanketing Contour A condition of approval
has been included in Attachment C requiring the applicant to resolve all RFI complaints

including any outside the blanketing contour arising due to the construction andor operation of
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the towers Complaints are typically resolved by either installing filters or sometimes replacing
affected equipment with new versions that are more interference tolerant or can be made so

According to the applicant Salem has never been unable to remedy any interference problems it

has been invited to correct

PUBLIC NOTICE

On May 30 2006 a Referral Notice was sent to every property owner and occupant within 300

feet of the subject site as noted on the latest assessors records The Referral Notice provided an

opportunity for persons to comment on the project Staff received one phone call from the

property manager of the industrial park to the east who raised concems about RFI Staff also

received a call from East Bay Regional Park District EBRPD staff raising concerns addressed

in a June 14 2001 letter see Attachment F associated with the previously proposed towers

relocation project The current Initial Study addresses those comments

On September 21 2006 staff introduced the project to the Hayward Area Shoreline Planning

Agency HASPA The meeting was a forum for HASPA members to identify issues that needed

to be addressed in the Initial Study Issues raised included the need for additional photo

simulations the possible escape of gas and leachate from the landfill during pile driving status

ofFAA approval and potential impacts to public access birds and electronic equipment used by
EBRPD staff The Initial Study addresses all ofthese issues

On December 22 2006 a Notice of Availability of a Draft Mitigated Negative Declaration was

published in The Daily Review and mailed to neighboring properties In addition public notice

signs were placed at the site prior to the Planning Commission Hearing to help notify interested

parties residing outside the 300foot notification radius The drab Initial Study and Mitigated

Negative Declaration were also made available on the Citys website and were summarized for

the Hayward Area Shoreline Planning Agency at another HASPA meeting on January 11 2007

On May 7 2008 a notice advertising the date of the Planning Commission public hearing and

the availability of the Final ISMND was mailed to the 300foot radius mailing list and interested

parties On May 9 2008 the Final ISMND was made available on the Citys website and copies
were distributed to parties who commented on the draft ISMND as well as responsible agencies
Planning Commissioners and the City Council Finally a public notice sign was placed at the site

prior to the public hearing to help notify neighbors and interested parties residing outside the

300foot radius

Prepared by

Erik J Pearson AICP

Senior Planner
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Recommended by

ff f yp gam
David Rizk AICP

Planning Manager

Attachments

A Area Zoning Map
B Findings for Approval
BEondtiensof74ppreval
ritigatiotrMonitoringandReportingPlan
ERevisedvlttigatedNegativeDeelaration
F Letter from EBRPD dated June 14 2001

G Memo to City Council dated November 8 2007

H Draft Initial StudyMitigated Negative Declaration dated December 2006 distributed
under separate cover

I Final Initial Study dated May 2008 distributed under separate cover

snsfos
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FINDINGS FORAPPROVAL

CONDITIONAL USE PERMIT APPLICATION NOPL20060172

John Ehde for Salem Communications Applicant City of Hayward Owner
3050 West Winton Avenue

Request to Construct Four 199FootTallRadio Transmission Towers and Transmission

Building

Findings for Approval California EnvironmetalQuality Act

A The project will have no significant impact on the environment cumulative or otherwise
the project reflects the Citysindependent judgment and therefore a Mitigated Negative
Declaration has been prepared

Findings for ApprovalConditional Use Permit

B The KNTS radio towers are desirable for the public convenience and welfare in that the
area where KNTS can be heard will be significantly increased for nighttime hours

Portions of the Hayward area currently do not receive the KNTS signal at night The

proposed towers would allow the signal to be broadcast to more of the East Bay area at

night The towers would also significantly expand the broadcast area in the North Bay area

during daytime and nighttime

C The use will not impair the character and integrity of the Industrial Zoning District and

surrounding area in that the District allows radio transmission towers and there are already
several in the area There are also electrical transmission towers in the vicinity that affect

the viewshed The conditions imposed on the project and the location of the towers

compared with other towers in the area will ensure that the use will not create significant
visual impacts on the surrounding area

D The use will not impair the character and integrity of the Flood Plain Zoning District and

surrounding area in that the majority of the site is not subject to tidal or flood water

inundation The conditions imposed on the project will ensure that the use will have no

significant impact on the nearby wetlands Potential impacts to biological resources have

been analyzed in the Initial Study and have been determined to be less than significant
with the mitigation measures incorporated

E As documented in the Initial Study the use will not be detrimental to the public health
safety or general welfare in that the expected radio frequency emissions have been

analyzed by an electrical engineer The analysis concludes that with the proposed
mitigation measures the emissions would be safe for the public Any radio frequency
interference as conditioned will be resolved by the applicant

F The radio towers and associated equipment will be in harmony with applicable City
policies and the intent and purpose of the Industrial Zoning District in that the

Conservation and Environmental Protection Element of the General Plan recognizes the

site as a potential location for radio towers and the project is consistent with the purpose
and intent of the Industrial and Flood Plain Districts

ATTACHMENT B



EAST BAY R E G u N A L PARK D I S

June 14200I

Ms Dyana Anderly
City ofHayward
777 B Street

Hayward CA 94541SO7

Subject Comments on ICFA7C Tower RelocationRussellCityEnetgy Center

Heyward Regional Shoreline

Dear Ms Anderly

BOAND OF DIaFCTOPS

John Sullar

Presltlent
Wntl2

Ayn Wleaxemp
VicsPresldent
Wartl 6

Tetl aatlke
rfacufef
wefa T

Doug Sitlan
Saefelery
Wartle

eaverly Lane

Werd e

Carol 3evedn
Werd a

Jean Slrl

Ward 1

Pal OBrlen

Thank you for providing the East Bay Regional Park District District with a copy of the osnpret Meneper

Mitigated Negative DeclarationMI1D for the ICFA7C Tower Relocation Project which ispart
ofthepropoaedRuesellCityBnergyCenterProjectbeingproposedbyCalpineBechtel TheEest
Bay Regional ParkDistrict is very conoerned with the environmental impacts ofthe proposed
project TheDstrict operates the 1682 acre Hayward Regional Shoreline which will be

impaoted by the proposed relooation of the ICPAXtowers and the Russell City Energy Cantor

Project The three 3most crucia environmental concerns for the Districtarc

I Health and safety impacts on park staff and park visitors
2 Impacts on Peregrine falcon and burrowing owl both protected species and

3 Impaots from powerfLl radio frequency interference on park communications and
other electronic dovices

The proposed project may have a significant adverse impact on the environment That impact
needs tobe avoided or aubstatttallymitigated Ifnot an Environmental Hnpaet Report Heads to

be prepared The followittg comments provide additional clarification regarding tho concerns

with the MATD

Project Descrlotioo Incomplete and Improperly Seentented from Russell City Enerev

Center

The CalifomiaEnviromneltalQuatity CEQA requires thatthe project description describe the
whole action being contemplated CEQA guidelines require that a project description be

accurate complete and final In this case the ICFAX towers are being relocated so that the
RussellCity Energy Center can bebuilt on thesite TheMAiD dose notcity mention this crucial

infortnationintllaprojectdescription Theonlynotationofanyconneotionbetweentlleserelated
actions isa statement in the Initial Study under item IXc where it mentions the Russell City
Energy Centerbut it fails to mention therelationship between thetwo actions

sy
2960 Peralla Oaks Courl POBox 5381 Oeklend CA 94fi0b0387

Ts 510 8350135 rx510 5fi94319 Top S1D8330460 wwwebparksorg

zttttcti L7
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Ms DyanaAnderly
June 14 2007

Page 2

The MND should describe the total project eves if portions ofthe projectors tb lie considered by another
CQA lead agency CEQA requires that a project must describe reasonably foreseeable futurephases of
a project In this cesethaSnergy Center is immediately foreseeable and is apart of the same project
CBQA duidelines Section 15165 gtates

Wherean fndigiduaJproJeet fs a necessaryprecadentforaction on a largerproject orcommits the Jead
agency to aJarger project wtih sign cant envtronmentol ejjecr an S1R must address tseJto the scope
of tJre lorgerproject

If tho CaliforiiiaEnaigyCommissioitprepares CEC itsown CEQA documentor uses an equivalent CEQA
process it should also describe fife Citys project as areguiredralatedaction and list them as aresponsible
agmecy tinder CEQA It appears tltatthe CECpracaesshouid precede the tower relocationproject not the
other way around

Tha MNb does notprbvida adequate prpjeot infprmation It needs to provide locations information plans
and drawings and description ofthe magnitudeofOeproject such as the powerofthe facility5000watts

50000watts5000000 watts

cts toHavwardRetriona Shoreline Inadequately Identified or Mitleate

The Distriotoperates the Hayward Regional Shoreline which will be impactedbythaproposed relocation
oftheIFAXtowars at the entrance to the parkwliioh inaludps areceltt500000equisitioa for aservice

yard and the Russell CitynergyCenter Projapt ThebIIQA fails to addres numerousimpeats including
severalpoteitialiysignificant ttnatitigated impacts to this importapt regional facility These are described
below

1 Itom 9 Environmental Checklist Foim falls to adequately describe the extent ofpark
facilities in the area and whileitmentions trailsitdoea not mentiorrthe6abitatand
apgcelafatusspeciecontainedtheroln TIipMNDdesarlbestJiaenvironm4ntslsatting
of the project as inrlustria and fails to acknowledge the importentpublic uses and
sensitive ivildiife hsbita that occur adjeaent tooin theproject area that vYouId be

imlraotadbythisprojerit
2 SectionIVIologioalReaourcesfailstomantionpotantielprojactimpactetoPQregrine

falcon and burroWltlg owl Tha 1VQ1D notaa that surveys were bona in February and

lvtarolt of 2001 These wouldLayebeen too early for determining fife presence of

migratory burrowing owls This is also way tooearly for most ofthe rareplwtts even

though they have identified forstar survey These surveys wouldlikely be conducted
attar the City has approved the project in whiali case the City should adopt mitigation
measuros now so first if these plants are found attar project appiova1 the adopted
mitigation measures can be implemented this is a potentially significant impact not

eddrassed in the MND

3 TheCitynaedstoemployaquelifiedbiologicamonitortoprotectspecialstatusspacies
during construotion A project foremen is neithertrainednor qualified to dothis work

G2
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Page 3

4 Seotion VIIHazards fails to identify that park users staffand visitors may be subject
to health and safety risks from exposure totherelocated towers Tlta towers might be
proposed adjacent to areas with frequent parkusars Park users of all ages including
those with pace makers or other sensitive health conditions might be exposed to
ltatmfui levels ofradio frequencies The potential level ofexposure is unkttown since
the MND does not identify the magntude of the facility and its proximity to the park

5 Section IX Land Use Planning b fails to note that this project may conflict with park
uses end the response to c is not relevant to the question See comments below

6 Section X1V Recreation and Section I Aesthetics faIs to identifyaesthetic operational
and access impaote to Heyward Shoreline The iVII1U fails to includeamap ofexisting
and proposed facilities and adjacent land uses ineludingHaywardRegional Shoreline
There steno illustrations slowing the existing or proposed towers There areno visual
aimulationsto demonstrate dtatralocationwoutdnotresult in signifiasntvisual impacts
Tltare s no description of low the facilities would beaccessed nor low it would affect
existing public access and park management

7 Section XVtUtilities and ServiceSyatams fails to acknowledge the impact relocating
the tower will have on communications in the park specifically the use of telephones
radios and other electronic equipment and devices Relooation ofthe ICFAX towers

and lsterconstructionoftlteRusaellCityEnergyCentermayitnpaircommunioations
itcludiitg poiice fire and outer emergency and safety responses at the park This may
ba s eigttifiaetd wunitigatibla impact

IvnvD is Inadegpapalnd an Environmental Iplpact eboold be Prepagd

The Citys MND has substantial deficiencies as described above There era eaveralpotentielly sigttifioant
impaota to Heyward Regions Shoreline that are not addressed in the MND The project also represents a

segmentation ofthe larger RussellCity Energy Center The ICPAX Tower Relocation should be addressed
inthe context of the larger Rusaeh City Energy Center Project which is requiring that the towers be
relocated Wa request that file City wltltdraw its proposed Mitigated Negative Deolaratiou and instead
prepare an Environmental lmpaot Report thataddresses the KPAX Tower Relooation end the Russell City
Energy Center in a single document

Should you wish to discuss our letter please cal ma at S 10 544 2622or Larry Tong at 510 5442421

Sincerely

Brad Olson

Environmental Specialist

ec Jesus Armes City Manager
BoardofDirectors

P OBrien ienarat Manager
R S Doyle Assistant General Msuagar
L Tong Interagency Planning Manager
M Taylor Park Supervisor G3



TY o F ATTACHMENT B

HAYVIRRD
HEART O F THE E A Y

MEMORANDUM

DATE November 8 2007

TO Mayor and City Council

FROM City Manager
SUBJECT Radio Tower Proposal for the West Winton Landfill

This is an informational memorandum designed to provide the Mayor and Council with an

update on the status ofthe Salem Communications conditional use permit application No action
from Council is warranted at this time

BACKGROUND

Salem Communications proposes to construct four 199foottall radio transmission towers and a

1200squarefoot transmission building for KNTS an AM radio station operating at 1220 ICHz
KNTS is a news talk station that also broadcasts athletic events for Stanford Santa Clara and
San Jose State Universities The station has a broadcast studio in Fremont and currently has a

transmission facility located in East Palo Alto Salem would like to relocate the transmission
facility to Hayward for several reasons Their lease for the property in East Palo Alto which is
46 acres will expire in less than 3 years In order to design a transmission facility that meets the

requirements of the Federal Communications Commission FCC and to expand the areas where
the radio broadcast may be received a much larger site is necessary

On April 11 2006 Salem Communications submitted a Conditional Use Permit application
requesting approval to construct the transmission towers on a closed landfill and a transmission
building on adjacent property The Properties are located at 3050 West Winton Avenue at the
western terminus of West Winton Avenue and are in the Flood Plain and Industrial Zoning
Districts The 17acre site is owned by the City of Hayward and is located within the Hayward
Regional Shoreline Park managed by the East Bay Regional Park District An aerial photograph
and a plan showing the layout of the project are attached

The proposal is similar to a Conditional Use Permit CUP approved by the City Council in
2001 which involved the relocation of four radio towers for KFAX from the end of Enterprise
Avenue to the subject site The towers were to be relocated to make way for the Russell City
Energy Center RCEC That CUP expired and the KFAX towers at the end ofEnterprise are no

longer proposed to be relocated because of site plan changes to the RCEC site

Office of the City Manager

777 B Street Hayward CA945415007
7e1 5105834300 Fax 5105833601 Website wwwhaywardca ov
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The zoning map indicates that the eastern portion ofthe site is within the Industrial District and
the remainder of the site is in the Flood Plain District Towers have traditionally been ailowed in
the Industrial District The Flood Plain district allows broadcast studios as a permitted use but
does not specifically mention radio towers The City Council made a determination in 2001 that
radio towers are aconditionally permitted use in the Flood Plain zoning district

DISCUSSION

From December 26 2006 through January 25 2007 staff collected comments from the public on

the draft Initial Study and Mitigated Negative Declaration ISMND prepared by PMC the

Citys environmental consultant PMC and Salems consultant Kimley Horn and Associates
have been working to address the public comments Issues raised during the public comment

period itrclude potential impacts to aesthetics biological resources hazardous materials and
radio frequency interference

Aesthetics

The area viewshed is already impacted by the existence of the KTCT towers to the north KFAX
towers on Enterprise Avenue and the towers supporting the East Shore Grant electrical
transmission line which runs parallel to the shoreline just east ofthe project site It is PMCs and
staffls determination that the addition of four new towers would not significantly alter the visual
character ofthe area The draft ISMND included a proposal to plant trees around the perimeter of
the landfill to help screen views of the bases of the towers and of the transmission building
Further investigation found that there is refuse associated with the landfill in the areas where the

planting would have occurred Trees may not survive in the poor quality soil and more

importantly irrigation applied to the trees would percolate though the refirse creating additional
leachate Therefore it is not possible to plant landscape screening The Public Works

Department is currently working with the Regional Water Quality Control Board to determine
the best course ofaction regarding the refuse that was discovered outside the landfill

Hazardous Materials
The applicants geotechnical consultant MACTEC has designed the piles that would be driven

for the tower foundations Pile locations would bepredrilled through the refuse to prevent waste
from being pushed deeper than the bottom of the landfill To maintain the stability of each hole
casings would be advanced during the drilling The casings would provide a tight seal with

adjacent soil and would minimize any gas or liquid escaping from the landfill Piles would be
driven through the casings and into the mud below the landfill

Biological Resources

No trees would be removed as part of this projectPreconstruction surveys would be required to

determine the presence of burrowing owls raptors and other migratory birds Mitigation
measures would require the erection of fences to buffer any nests or burrows from construction

activities The discussion in the draft Initial Study concludes that potential impacts related to

burrowing owls raptor perching and possible bird collisions with the towers would all be less

than significant
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Radio Frequency Interference
An electrical engineering analysis has been prepared by Hammett Edison Inc which explains
that radio frequency interference RFI may affect the operation of existing electronic and

cominunications devices on surrounding properties FCC rules require the operator to resolve all

RFI complaints within the area known as the Blanketing Contour A condition has been included

in the draft conditions of approval requiring the applicant to resolve all RFI complaints arising
due to the construction andor operation of the towers According to the applicant Salem has

never been unable to remedy any interference problems it has been invited to correct

Access
The East Bay Regional Park District EBRPD has asked that the access for construction and

maintenance vehicles be from the south through land managed by the wastewater treatment

plant Public Works staff has indicated that the roads in this area are not suitable for construction

vehicles City staff prefers that the vehicles use the driveway through the Shoreline Park parking
lot A meeting will be held on November 28 with representatives from Salem Communications
EBRPD and the City to resolve this issue

FISCAL IMPACT

The previous City Ivlanager and City Attorney worked with Salem Communications to draft

Lease and Fee Agreements for the project According to the draft agreements the City will

receive 5 million for the design and development ofthenew main library upon the granting of

all necessary approvals for the project The City will also collect rent in the amount of5000 per

month to be adjusted annually for inflation The term ofthe proposed lease is 30 years

NEXT STEPS

After the meeting on November 28 PMC will complete the Final ISMND Staff anticipates
having a Planning Commission public hearing in January and a City Council hearing in

February for consideration of the conditional use permit The Final ISMND will be released to

the public approximately two weeks prior to the Planning Commission hearing Approval ofany

Lease and Fee Agreements would require separate Council action
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EXHIBIT E

LEASE AGREEMENT BETWEEN CITY OF HAYWARD AND

NEW INSPIRATION BROADCASTING CQ INC FOR

CITY OWNED PROPERTY LOCATED AT

TERMINUS OF WEST WINTON AVENUE

THIS LEASE AGREEMENT this Lease is entered into as of the day of 2008 by
and between the CITY OF HAYWARD a municipal corporation organized and existing under the laws
ofthe State ofCalifornia located in the County ofAlameda State ofCalifornia hereinafter designated as

City and NEW INSPIRATION BROADCASTING CO INC a corporation organized and existing
under the laws of the State of California hereinafter designated as Tenant each a Party and

collectively the Parties

WITNESSETH

WHEREAS City is the owner ofcertain real property located in the City ofHayward County of

Alameda State of California located at the western terminus of West Winton Avenue Hayward
described as portions ofAPNs438006001300439004000102439004000101439003500100
and438006001503comprising approximately 18 acres and further described in Exhibit Aattached

hereto and made a part hereof hereinafter referred to as the Premises and it is not necessary for City
to immediately use the Premises

WHEREAS City wishes to lease the Premises to Tenant and Tenant wishes to lease the

Premises from City

NOW THEREFORE City agrees to lease the Premises exclusively to Tenant and Tenant hereby
agrees to lease the Premises from City for and in consideration of the terms and conditions contained
herein

ARTICLE I

RENT

11 Rent Tenant shall pay to City at City of Hayward Accounting Division 777 B Street
Hayward CA 945415007 or at such other place as City shall designate in writing an annual rental

amount which shall initially be five thousand dollars500000 per month subject to annual adjustment
as provided in Section 15below as initially established and as so adjusted the Rent The first month

Rent shall be due and payable on the first day of the sixth calendar month following receipt of land use

approval from the City Commencement Date Thereafter the Rent for each year shall be payable on

or before the first day ofeach month the Due Date

12Late Charge Ifany installment ofRent or any other amount required to be paid by Tenant to

City under this Lease is not paid on the Due Date such amount shall bear interest at the Applicable
Interest Rate as defined below from the Due Date until the date on which City shall receive said

payment In addition Tenant shall pay City a late charge equal to five percent5 of the amount past
due the Late Charge for any late installment of Rent not paid within fifteen 15 days after the Due

Date to compensate City for the loss of the use of the amount not paid and the administrative costs

caused by the delinquency the Parties agreeing that Citys damage by virtue ofsuch delinquencies would

be difficult to compute and the amount stated herein represents a reasonable estimate thereaf This

provision shall not relieve Tenant ofTenantsobligation to pay Rent at the time and in the mannerherein

specified



13 No Notice Each payment ofKent shall be due and payable on the Due Date without

notice or demand by City Although City may for its own convenience issue bills to Tenant any failure

of City to issue a timely bill shall not relieve Tenant of its obligation to pay the Rent on or before the Due

Date without notice or demand

14 No SetOff Except as otherwise provided in this Lease Tenant shall pay all Rent

without deduction or setoffofany kind

15 Rent Adjustments The Rent shall be adjusted each year on the first day of the month

immediately following each anniversary of the Commencement Date hereafter in accordance with the

percentage ofincrease if any of the United States Department ofLabor USConsumer Price Index All

Urban Consumers for the San FranciscoOaklandSan Jose Consolidated Metropolitan Statistical Area All

Items base year 198284 100 The CPI provided however that rent shall not increase more than

three percent3 on any annual adjustment date regardless of a greater increase in CPI for such period
If the Bureau ofLabor Statistics should change the base period for the CPI the new index number shall

be substituted for the old index number in making the above computation provided that no downward

adjustment to the Rent shall be made based on such Index or otherwise Ifthe Bureau ofLabor Statistics

should cease publishing the CPI or should materially change the method of its computation City and

Tenant shall accept comparable statistics on the purchasing power ofthe consumer dollar as published at

the time of said discontinuation or change by a responsible financial periodical ofrecognized authority to

be chosen by City subject to Tenantsconsent which shall notbe unreasonably withheld

ARTICLE 2

TERM AND TERMINATION

21 Term The term ofthis Lease shall be thirty 30 years the Term commencing on the

Commencement llate

22 Extended Terms Provided that Tenant is not then in material default under this Lease
Tenant may request to extend the term of this Lease in writing no less than 180 days before the end ofthe

Term Tenant may renew this Lease for two additional five 5 year terms Options to Renew underthe

same terms and conditions Thereafter City shall have the sole and absolute discretion to decide whether

to agree to extend the term ofthis Lease and regarding all terms and conditions of such extension any
such extended term being an Extended Term Should City Agree to a request for an Extended Term
the initial Rent for the Extended Term will be subject to an appraisal of fair market rent as of the

beginning ofthe Extended Term but shall be no lower than the Rent during the final year ofthe initial

term

23 Early Termination by Tenant This Lease shall be subject to cancellation and termination

by Tenant as follows a in accordance with Section 51 ofthis Lease or b at any time by giving the
other Party notice in writing a minimum of two 2 full years prior to such termination Such termination

shall be effective upon the later ofi the date that is two years after receipt of the notice of termination
and ii the date of termination if any specified in such notice If a material portion of the premises is

condemned Tenant may terminate this Lease upon 30 days written notice



ARTICLE 3

USE OF THE PREMISES

31 Use Improvements Tenant accepts the Premises in an ASIS condition having
inspected the Premises and determined that the same are fit for its intended use Tenant shall use the

Premises solely for the purpose of installing maintaining operating repairing replacing and removing
four radio broadcasting antennas small structures housing the transformers one at the base of each

antenna and a structure housing all necessary electrical equipment including appurtenant radial wires in

the configuration set forth in Exhibit B Tenants Facilities Improvements shall be installed per the

plans approved with Conditional Use Permit PL20060172 and associated conditions of approval and

mitigation measures as approved by the Hayward City Council on July I 2008 Any improvements that

are required or desired to construct the Facilities or otherwise make the Premises suitable for this use shall

be the sole responsibility ofTenant shall be constructed on and within the Premises strictly in accordance

with plans and specifications approved in advance by City or other governmental organizations having
jurisdiction and shall be made at Tenantssole cost and expense City shall not be required to make any

improvements or repairs on the Premises of any nature whatsoever provided that City shall maintain the

vegetative cover on the landfill and operate maintain repair replace or remove its equipment on the

Premises at its own cost and Tenant shall have no responsibility with respect thereto except that Tenants

use of the Premises shall in no manner interfere with or adversely impact such equipment of City or the

Citys maintenance of the vegetative cover Tenant shall not make any other use of the Premises without

Citys prior written consent

32 Additions and Modifications to TenantsFacilities Prior to the commencement by
Tenant of the installation of any additions to the Facilities or any Material Modification as defined

below of its Facilities Tenant shall obtain the prior written approval of City of the plans and

specifications for such installation or modification which approval shall not be unreasonably withheld
delayed or conditioned Material Modification means ariy modification to TenantsFacilities that

requires excavation or other penetration of the land of the Premises or involves relocation of Citys
equipment located on the Premises Tenant shall construct install maintain and replace its Facilities at

its own cost and in accordance with the plans and specifications approved by City Except as specifically
set forth in this Lease Tenant may not make any alterations additions or improvements to any part of the

Premises or to any City equipment thereon without the prior written consent ofCity which consent shall
not be unreasonably withheld delayed or conditioned

33 Safe Tenant shall be responsible for the safety of the Facilities and of all materials

brought by Tenantsofficers employees agents contractors tenants or subtenants onto the Premises
and for the safety ofall work performed by Tenantsofficers employees agents contractors tenants and

subtenants in the delivery provision installation operation maintenance repair and removal ofTenants

Facilities buildings structures and any other material brought by Tenant onto the Premises In

discharging this responsibility Tenant shall comply and shall cause its officers employees agents
contractors tenants and subtenants to comply with the requirements of the Occupational Safety and

Health Act of 1970 as amended OSHA and with any other federal state or local act or other

requirements oflaw affecting safety and health Tenant shall be responsible for any violation by Tenant or

its officers employees agents contractors tenants or subtenants ofany safety or health standard under

this Lease If any material furnished or any work performed by Tenantsofficers employees agents
contractors tenants or subtenants gives rise to a safety or health violation Tenant shall immediately
remedy such condition and shall indemnify defend and hold City and its boards commissions councils
departments agents officers and employees harmless from any penalty fine claim or liability in

connection with such a violation



34 Vacatine of the Premises Upon termination of this Lease pursuant to the terms hereof or

for any other reason Tenant agrees to vacate the Premises prior to the termination date and to remove all

TenantsFacilities from the Premises and leave the Premises upon such termination in as good a

condition as existed upon the execution ofthe Lease all at Tenantssole expense allowing for ordinary
wear Tenant agrees to reimburse City for any damage done to the Premises caused by Tenants

occupation or tenancy including any damage to the vegetative cover andor the landfill other than that

due to ordinary wear

35 Alterations to the Premises Tenant shall not make or cause to be made any alterations in

or on the Premises other than as expressly provided in this Lease without the prior written approval of

City which approval shall not be unreasonably withheld

36 No Credits for Repair Work and Maintenance No credit shall be allowed Tenant by City
for the cost ofany repair work or maintenance performed or ordered done by Tenant

37 Taxes Tenant agrees to pay punctually any possessory interest and real or personal
property taxes in connection with the lease of the Premises City shall not be responsible for any such

taxes

38 Utilities Tenant shall be responsible at Tenantssole cost for obtaining and paying for

all utility services to the Premises for Tenantsuse including without limitation telephone electricity
gas water sewer and garbage services collectively Utilities Under no circumstances shall City be

liable for any interruption or failure in the supply of Utilities to the Premises unless caused by the

intentional act or material omission of City nor shall Tenant have any right to an abatement of Rent or

offset to Rent in the event ofany interruption or failure in the supply ofUtilities to the Premises

39 Access Easement City agrees to provide Tenant an access easement to allow Tenant

entry onto the Premises as set forth in Exhibit B

ARTICLE 4

RESTRICTIVE COVENANTS QUIET ENJOYMENT

41 Restrictive Covenants Except for improvements ordered by a government agency other

than City or Cityaffiliated agencies City agrees to bind itself and all successive owners lessees

licensees and invitees of any portion of Citys Contiguous Properties collectively the Restricted

Parties to restrictive covenants as set forth in the Declarations of Covenants Conditions and

Restrictions attached hereto in Exhibit C which prohibits the Restricted Parties from a constructing
installing or maintaining any structure or other improvement on any portion of Citys Contiguous
Properties that is reasonably likely to interfere with broadcast signals from TenantsFacilities or b
using any portion ofCitys Contiguous Properties in a manner that is reasonably likely to interfere with

broadcast signals from TenantsFacilities By way ofexample only these restrictive covenants prohibit
inter alia the construction or maintenance of any structures in excess of fifty feet SO high on any

portion of Citys Contiguous Properties without the express written consent ofTenant which consent

shall not be unreasonably withheld with respect to any portion ofCitys Contiguous Properties more than

one thousand feet from the Premises so long as City at its sole expense has successfully avoided any

interference with broadcast signals from TenantsFacilities

42 Ouiet Enjoyment Tenant shall peacefully have hold
the terms and conditions of this Lease provided that Tenant pays
otherwise performs all ofTenantscovenants and agreements contair

and enjoy the Premises subject to

all Rent imposed hereunder and

d herein City agrees that it shall

4



not use its Contiguous Properties or sell lease license or grant other occupancy rights to any portion of
its Contiguous Properties for any use that will interfere with Tenantsuse of the Premises and its

Facilities for the purpose of broadcasting radio and other signals except as ordered by any government

agency other than City or Cityaffiliated agencies

43 Recordation Prior to the commencement ofthe Term or as soon thereafter as reasonably
possible City and Tenant shall record the Memorandum ofLease Grant ofEasement and Declaration of

Restrictive Covenants in the fonns attached hereto as Exhibit C in the Official Records of Alameda

County California

ARTICLE 5

PERMITS COMPLIANCE WITH LAWS MAINTENANCE OF PREMISES

51 Permits Tenant shall obtain any and all local state and federal permits approvals or

authorizations that are required for the abovespecified use of the Premises including without limitatiar
all FCC and FAA approvals If Tenant is unable to obtain said permits and approvals within twentyfour
24 months of the date of execution ofthis Lease Tenant or City may terminate the Lease upon at least

prior 30 days written notice at any time thereafter

52 Compliance with Laws Tenant agrees not to suffer or permit any acts to be done on or

with respect to the Premises in violation of any laws or ordinances not to use or permit the use of the

Premises for any illegal purposes and to comply with all federal and state laws and local ordinances

concerning the Premises and the use Thereof

53 Maintenance of Premises Tenant agrees to maintain the Premises in a neat clean and

orderly condition at all times during occupancy not to permit rubbish weeds tin cans garbage toxic

materials and the like to accumulate at any time not to commit suffer or permit any waste of the

Premises and not to use or permit the use ofthe Premises for any purposes in violation ofCity ordinances
or other applicable laws or regulations

ARTICLE 6

ENTRY ONTO PREMISES

61 Entry onto Premises Citys officers agents employees and contractors may upon

notification to Tenant enter upon the Premises to conduct clean up and maintenance as required by any

currently existing or future orders of any government agency and to conduct regulaz scheduled

maintenance and well extraction system maintenance In addition Citysofficers agents employees and

contractors may enter upon the Premises without prior notice if an emergency situation arises that

requires immediate entrance to the Premises Tenant shall supply City with keys for locks andor access

numbers required for entry to the Premises

62 Compliance Inspections Citysofficers agents employees and contractors shall upon
notification to Tenant have the right to go upon and inspect the Premises and the operations conducted

thereon to assure compliance with the requirements stated in Article 8 hereof This inspection may
include taking samples ofsubstance and materials present for testing andor testing soils or underground
tanks on the Premises



ARTICLE 7

INSURANCE

71 No City Insurance City shall not be required to keep the Premises insured against fire or

any other insurable risk and Tenant hereby waives the right to claim damages from the City for any loss

resulting to said Premises or personal property of Tenant or others in the event such are damaged or

destroyed by fire or any other cause

72 TenantsInsurance Obliatg ions Tenant shall maintain liability insurance for the Term

and any Extended Terms ip an amount not less than ten million dollars1000000000 per occurrence

combined single limit coverage from a California admitted insurer that meets a Bests rating of no less

thanAVIISuch coverage shall include but shall not be limited to protection against claims arising from

bodily and personal injury including death resulting therefrom and damage to property and the landfill

resulting from activities contemplated under this Lease including use of owned and nonowned
automobiles Such insurance may be for this project only and shall be with insurers and under forms of

policies satisfactory in all respects to the City A certified true copy of such policy of insurance or
certificate of insurance signed by the insurance company shall be delivered to City coDirector ofPublic

Works before commencement ofthe Term and addressed to City at the address indicated in Section 121

hereof The following endorsements shall be attached to such policy

I Policy shall cover on an occurrence basis

2 Policy shall cover personal injuries as well as bodily injuries
3 Policy shall cover contractual liability
4 City and its officers agents employees and contractors shall be named as additional

insureds and the policy shall stipulate that this insurance shall operate as primary
insurance insofar as the liability results from the negligence or intentional acts ofTenant
and that no other insurance effected by City will be called upon to contribute to a loss

suffered by Tenant hereunder

5 The policy shall contain a cross liability of severability of interests clause
6 Any failure ofTenant to comply with reporting provisions of the policy shall not affect

coverage afforded to City and its officers agents employees and contractors

Tenant shall obtain a written obligation on the part of any such insurance company to notify City in

writing at least thirty 30 days prior to any cancellation amendment or material change ofsuch policy
and of any delinquency in premium payments Tenant agrees that if Tenant does not take out such

insurance or keep the same in full force and effect City may at its sole discretion take out the necessary

insurance and pay the premium therefor and Tenant shall repay to City the amount so paid by having
such amount deemed to be additional Rent and payable as such within 30 days of a special billing by
City

73 Reconstruction ofDamaKed Premises of Facilities Except as otherwise provided in this

Lease if TenantsFacilities or any portion thereof are partially or totally destroyed by fire or other

casualty so as to become partially or totally unusable Tenant may repair or reconstruct TenantsFacilities

to the extent and in the manner determined by Tenant but only in compliance with the plans and

specifications or any modifications thereof approved by City pursuant to Sections 31 and 32 hereof
unless City consents in writing otherwise Tenant shall also have the right if the cost of repair is greater
than onehalf12 the thenreplacement cost of TenantsFacilities to terminate this Lease as ofthe date

ofsuch destruction by written notice withiu ninety 90 days after the destructive event and City and



Tenant shall thereafter have no further obligation under this Lease except as otherwise provided herein

This Lease will remain in full force and effect pending repair or replacement ofthe damaged or destroyed
Premises and the obligation of Tenant to pay the Rent will not be abated during any period due to

damage to or destruction of the TenantsFacilities unless such damage or destruction was due to the

intentional act ofCity

ARTICLE 8

ENVIRONMENTAL DISCLOSURES AND DISCLAIMERS

81 Environmental Condition of Premises Prior to Lease Tenant acknowledges that the
Premises were operated by Oakland Scavenger Company as a regional solid waste landfill for municipal
and industrial wastes from 1938 until 1974 West Winton Landfill or Landfill and that Hazardous

Materials as defined in Section 84hereofare located on about and under the Premises The Landfill was

formally closed in place in 1976 pursuant to the requirements of the San Francisco Bay Regional Water

Quality Control Board the RWQCB and the property was subsequently acquired by City in August
1978 Waste Management of Alameda County Inc WMAC subsequently acquired the interest of
Oakland Scavenger Company in the Landfill Since completion of closure City has conducted post
closure maintenance of the Landfill including maintenance ofthe vegetated clay cap that covers the
Landfill and control of storm water runoffand runon In April 1995 the RWQCB issued updated Waste

Discharge Requirements for the Landfill to both the City and WMAC Order No 95088 attached as

Exhibit D and incorporated herein by reference the Order The Order requires ongoing maintenance

of the site cap control and removal of methane gas and other postclosure activities including
monitoring Pursuant to the terms of a written agreement between City and WMAC dated October 23
2000 City and WMAC have delineated among themselves responsibility for compliance with various

provisions ofthe Order Tenant agrees that its possession and use ofthe Premises shall not in any manner

conflict with the Order or with Citys or WMACsability to comply therewith including Citys mowing
and leveling the Premises Tenant shall not water excavate into the landfill cap or engage in other

activities with potentially negative impacts on the landfill without prior written consent of the City In

addition City will exercise reasonable efforts to assure that performance by City or its agents or

contractors ofany maintenance obligations under the Order shall not interfere with TenantsFacilities or

the broadcast signal ofTenantsradio station operating from TenantsFacilities

82 Disclaimer City makes no representation or warranty about the environmental condition

of the Premises or its suitability for any particular use including without limitation the use to which

Tenant intends to put the Premises Tenant expressly acknowledges that it is leasing the Premises subject
to Citys and WMACsongoing obligation to comply with the terms of the Order No 95088 and any
amendments or modifications thereof and with any other order issued by the RWQCB or other

governmental agency with jurisdiction over the Premises each a Governmental Order Tenant hereby
waives any right to seek damages or other relief from City for loss or disruption of service or for any

other interference with its operations caused in whole or part directly or indirectly by Citys or WMACs

performance oftheir obligations under any Governmental Order

83 Fair Rental Value Tenant acknowledges that the Rent reflects the fair market rental value

ofthe Premises in its as is condition

84 Hazardous Materials During Lease Term Hazardous Materials shall mean any

hazardous toxic or dangerous substances materials or wastes including without limitation petroleum
and byproducts ofpetroleum asbestos and substances defined as hazardous substances hazardous

material or toxic substances in the Comprehensive Environmental Response Compensation and

Liability Act of 1980 as amended 42 USC Sections 9601 et seq the Hazardous Materials



Transportation Act 49 USC Sections 1801 et seq the Resource Conservation and Recovery Act 42

USC Sections 6901 et seq and those substances defined as hazardous wastes in the Hazardous

Waste Control Law California Health and Safety Code Sections 25110 et seq or hazardous
substances in the Hazardous Substance Account Act California Health and Safety Code Sections 25300
et seq any such materials so defined in the regulations adopted and publications promulgated pursuant to

any of the aforesaid laws and in the hazardous materials storage and handling ordinances ofCity andor

Alameda County as well as any other substance that poses a hazard to health or environment Should

Tenant store or maintain any materials or equipment or do any acts which directly result in a material

increase in the rate or premium of any insurance coverage maintained by City Tenant shall reimburse

City within twenty 20 days after demand therefor for the full amount ofany such increase

85 Hazardous Materials on the Premises Except as otherwise permitted in this Lease

Tenant shall not use create store or allow any Hazardous Materials on the Premises provided however
that Tenant inay allow on the Premises fuel stored in a motor vehicle for the exclusive use in such vehicle
household products necessary for routine cleaning and maintenance of the property in quantities
reasonable for current needs fuel or lubricants required for backup or emergency generators and similar

materials In no case shall Tenant cause or allow the deposit or disposal of any such substance on the

Premises

86 Breach Breach of any of the obligations in this Article 8 shall give City the right to

terminate this Lease on 30 days notice Tenant shall be responsible for and bear the entire cost of

removal and disposal of Hazardous Materials or waste introduced to the Premises by Tenantsofficers

employees agents contractors tenant or subtenants during the Term Tenant shall also be responsible for

any cleanup and decontamination on or offthe Premises necessitated by such Hazardous Materials

87 Hold Harmless Tenant shall further hold City and its officers agents employees and

contractors harmless from and against all responsibility liability and claim for damages resulting from

the presence or use of Hazardous Materials on the Premises during the Tenantsperiods of use and

possession and from Tenantsactivities that exacerbate contamination existing prior to this Lease City
shall hold Tenant and its officers agents employees and contractors harmless from and against all

responsibility liability and claim for damages resulting from Citys occupation or use of the Premises or

compliance with the Order

ARTICLE 9

REPRESENTATIONS AND WARRANTIES

91 Citvs Representations and Warranties City represents and warrants to Tenant as follows

a The execution delivery and performance of this Lease and the Memorandum of

Lcase Grant of Easement and Declaration of Restrictive Covenantsattached as

Exhibit C hereto and the consummation of the transactions contemplated hereby
and thereby have been duly and validly authorized by all necessary actions on the

part of City and do not and shall not constitute a breach or violation under any

agreement to which City is a party or any Governmental Order applicable to City
This Lease and the Memorandum of Lease Grant ofEasement and Declaration of

Restrictive Covenants constitute valid and binding agreements and obligations of

City enforceable in accordance with their terms

b No agent broker or other person entity or firm acting on behalf of or under the



authority of City is or will be entitled to any brokers or finders fee or any other

commission or similar fee directly or indirectly in connection with the execution of
or the transactions contemplated by this Lease

92 TenantsCovenants Representations and Warranties Tenant covenants represents and

warrants to City as follows

a Tenantsfacilities and the operation thereof do not and will not result in exposure of

workers or the general public to levels of radio frequency radiation in excess ofthe

Radio Frequency Protection Guides recommended in American National Standard

Safety Levels With Respect to Human Exposure to Radio Frequency Electromagnetic
Fields 300 KHz to 100 GHz issued by the American National Standards Institute

Acceptable Radio Frequency Radiation Standards or in violation of any

applicable law or legally binding standard

b The execution delivery and performance ofthis Lease and the consummation ofthe
transactions contemplated hereby have been duly and validly authorized by all

necessary actions on the part ofTenant and do not and shall not constitute a breach or

violation under any agreement to which Tenant is a party or any Governmental Order

applicable to Tenant This Lease constitutes a valid and binding agreement and

obligation ofTenant enforceable in accordance with its terms

c Tenants use of the Premises and conduct of its activities thereon shall be in

compliance at all times during the Term and any Extended Term with all federal
state county municipal local administrative and other governmental laws statutes
ordinances codes rules regulations and orders pertaining thereto including without

limitation to the extent applicable all zoning laws and building codes all OSHA
Federal Communications Commission and Federal Aviation Authority rules and

regulations and all environmental laws

d No agent broker or other person entity or firm acting on behalf of or under the

authority ofTenant or any affiliate of Tenant is or will be entitled to any brokersor

finders fee or any other commission or similar fee directly or indirectly in

connection with the execution of or the transactions contemplated by this Lease

ARTICLE 10

EVENTS OF DEFAULT

101 Default ofTenant Any ofthe following events shall constitute an Event ofDefault on

the part ofTenant

a The failure of Tenant to pay any amount due hereunder on the applicable Due

Date and the continuation of such failure for more than fifteen 15 days after Tenantsreceipt of

written notice ofnonpayment from City

b The failure of Tenant to fulfill any other obligation hereunder in any material

respect or the material inaccuracy ofany representation or warranty and the continuation of such
failure or inaccuracy for more than thirty 30 days after notice by City provided however that
if the nature ofTenantsfailure is such that more than thirty 30 days is required for its cure then

Tenant shall not be deemed to be in default if Tenant has promptly commenced such cure upon

9



receipt ofsuch notice and thereafter diligently prosecutes such cure to completion

c A general assignment by Tenant for the benefit of creditors

d The filing ofany voluntary petition in bankruptcy by Tenant or the filing ofan

involuntary petition by Tenantscreditors which involuntary petition remains undischarged for a

period ofsixty 60 days In the event that under applicable law the trustee in bankruptcy or

Tenant has the right to affirm this Lease and continue to perform the obligations of Tenant

hereunder such trustee or Tenant shall in such time period as may be permitted by the

bankruptcy court having jurisdiction cure all defaults of Tenant hereunder outstanding as of the

date of the affirmance of this Lease and provide to City such adequate assurances as may be

necessary to ensure City ofthe continued performance ofTenantsobligations under this Lease

e The appointment of a receiver to takc possession ofsubstantially all ofTenants

assets or TenantsFacilities if such appointment remains undismissed or undischarged for a

period ofsixty 60 days after the order therefor and

f The attachment execution or otherjudicial seizure of all or substantially all of
Tenantsassets or TenantsFacilities if such attachment or other seizure remains undismissed or

undischarged for a period ofsixty 60 days after the levy thereof

102 Default ofCitv Any of the following events shall constitute an Event ofDefault on the

part ofCity

a The failure of City to fulfill any of its obligations hereunder in any material

respect or the material inaccuracy ofany representation or warranty and the continuation ofsuch

failure or inaccuracy for more than thirty 30 days after notice by Tenant provided however
that if the nature of Citys failure is such that more than thirty 30 days is required for its cure

then City shall not be deemed to be in default if City has promptly commenced such cure upon

receipt ofsuch notice and thereafter diligently prosecutes such cure to completion

ARTICLE I1

REMEDIES

111 Citys Remedies

a Termination

i In the event of the occurrence of any Event of Default on the part of

Tenant City shall have the right to give a written termination notice to Tenant and on the date specified
in such noticc which date shall not be less than thirty 30 days after the date ofsuch termination notice
Tenantsright to possession shall terminate and this Lease shall terminate unless on or before such date

all arrears of Rent and all other sums payable by Tenant under this Lease and all costs and expenses
incurred by or on behalf of City with respect thereto shall have been paid by Tenant and all other Events

of Default ofthis Lease by Tenant at the time existing shall have been fully remedied to the reasonable

satisfaction ofCity At any time after termination of this Lease by City City may recover possession of

the Premises or any part thereof and expel and remove therefrom Tenant and any other person occupying
the same by any lawful means and again repossess and enjoy the Premises without prejudice to any of

the remedies that City may have under this Lease or at law or in equity by reason ofTenantsdefault or

ofsuch termination

10



ii Even though an Event of Default may have occurred this Lease shall

continue in effect for so long as City does not terminate Tenants right to possession under Section

111aihereof and City may enforce all of Citys rights and remedies under this Lease including
without limitation the right to recover Rent as it becomes due and City without terminating this Lease

may exercise all ofthe rights and remedies of a lessor under Section 1951 etseq ofthe Civil Code ofthe

State ofCalifornia or any successor code section Acts ofmaintenance or preservation efforts to lease the

Premises or the appointment of a receiver upon application ofCity to protect Citys interest under this

Lease shall not constitute an election to terminate Tenantsright to possession

b Damages After Default Should City terminate this Lease pursuant to the

provisions of Section 111aihereof City shall have the rights and remedies of a lessor

provided by Section 1951 et seq of the Civil Code of the State ofCalifornia or successor code
sections Upon such termination in addition to any other rights and remedies to which City may
be entitled under applicable law City shall be entitled to recover from Tenant

i the worth at the time of award of the unpaid Rent and other amounts that had
been earned at the time of termination ii the worth at the time of award ofthe amount

by which the unpaid Rent which would have been earned after termination until the time

of award exceeds the amount of such Rent loss that Tenant proves could have been

reasonably avoided iii the worth at the time of award of the amount by which the

unpaid Rent for the balance of the Term after the time ofaward exceeds the amount of

such Rent loss that the Tenant proves could be reasonably avoided and iv any other

amount necessary to compensate City for all the detriment proximately caused by
Tenantsfailure to perform Tenantsobligations under this Lease or which in the

ordinary course of things would be likely to result therefrom The worth at the time of

award of the amounts referred to iniand ii above shall be computed at the Bank of
America reference or prime rate plus two percent 2 or the maximum interest rate

allowed by law the Applicable Interest Rate The worth at the time ofaward of the
amount referred to in iiiabove shall be computed by discounting such amount at the

Federal Discount Rate ofthe Federal Reserve Bank of San Francisco at the time of the

award plus one percent1

c Remedies Cumulative All rights privileges and elections or remedies ofCity
are cumulative and not alternative to the extent permitted by law and except as otherwise

provided herein

112 TenantsRemedies

a Remedies Tn the event ofthe occurrence of any Event ofDefault on the part of

City Tenant shall have the right at its election to perform any such obligation or make good any

such default on behalf ofCity and any reasonable amount or amounts that Tenant shall advance

or pay on Citys behalfshall be repaid by City to Tenant on demand together with interest at the

Applicable Interest Rate Tenantsremedies as set forth in this section are in addition to all other

remedies now or hereinafter afforded to Tenant under this Lease or at law or in equity including
without limitation a right to specific performance or injunctive relief

b Remedies Cumulative All rights privileges and elections or remedies ofTenant

are cumulative and not alternative to the extent permitted by law and except as otherwise

provided herein

11



ARTICLE 12

MISCELLANEOUS

121 Notices All notices herein provided to be given or which may be given in connection

herewith by either Party to the other Party shall be in writing and may be served by personal delivery or

by mail and shall be deemed to have been given when delivered in person or when deposited in the

United States mail postage prepaid and addressed as follows

If to City Director ofPublic Works

City ofHayward
777 B Street

Hayward CA 94541

Phone 5105834710
Facsimile 510 583360

With a copy to City Attorney
City ofHayward
777 B Street

Hayward CA 94541

Phone 5105834455
Facsimile 510 5833660

If to Tenant New Inspiration Broadcasting Co Inc

4880 Santa Rosa Road

Camarillo CA 930120958

Attn Jonathan L Block Esq
Phone 8059870400
Facsimile 805 3844504

or to such other address as may from time to time be designated by either Party in the manner herein

provided for the giving ofnotices

122 Severability If any one or more ofthe provisions of this Lease is for any reason held to

be unenforceable in any respect under applicable state law or laws ofthe United States of America such

unenforceability shall not affect any other provision of this Lease but this Lease shall then be construed
in such a way as will achieve the intent of such unenforceable provision or provisions to the extent

permitted by law

123 Force Majeure Except for Tenants obligations to pay Rent neither Party shall be held

liable for any delay or failure in performance ofany part of this Lease from any cause beyond its control

and without its fault or negligence such as acts of God acts ofcivil or military authority government
regulations strikes labor disputes embargoes epidemics war terrorist acts riots insurrections fire
explosions earthquakes nuclear accidents floods power blackouts or brownouts or surges volcanic

action other major environmental disturbances unusually severe weather conditions inability to secure

products services of other persons or transportation facilities or acts or omissions of transportation
common carriers

12



124 Subletting and Assignment Tenant shall not let or sublet the whole or any portion ofthe

Premises nor assign this Lease or any obligation hereunder to a third party without the prior written

consent of City

125 Successors and Assigns All covenants promises conditions representations and

agreements herein shall be binding upon and shall inure to the benefit of Tenant and City and their

respective heirs executors administrators successors including permitted subtenants and permitted
assigns

126 Entire Lease Modification This Lease and the Memorandum of Lease Grant of

Easement and Declaration of Restrictive Covenants contain the entire understanding and agreement
between the Parties No representative agent or employee ofeither City or Tenant has been authorized to

make any representations or promises with reference to this Lease or to vary alter or otherwise modify
the terms hereof No additions changes or other modifications hereto shall be binding unless reduced to

writing and signed by both Parties

127 Governing Law The validity interpretation and effect of this Lease and all matters

relating thereto shall be governed by and construed in accordance with the laws of the State of California

applicable to contracts made and performed in such State Except as may be otherwise provided under

applicable law any legal action or proceeding by or against any Party arising under or relating to this
Lease shall be brought in the courts ofCalifornia in and for the County of Alameda The Parties hereby
consent to the jurisdiction of such courts

128 Waiver Unless otherwise expressly provided in this Lease no waiver by a Party ofany

provision hereof shall be deemed to have been made unless expressed in writing and signed by such

Party No delay or omission in the exercise ofany right or remedy accruing to any Party shall impair such

right or remedy or be construed as a waiver ofany such right or remedy whether theretofore or thereafter

arising or occurring The waiver by aParty of any term covanant or condition herein stated shall not be

deemed to be a waiver ofany other term covenant or condition

129 Estoppel Certificates Should City request Tenant to execute an estoppel certificate
Tenant agrees within ten 10 days thereafter to execute and acknowledge in recordable form and to

deliver to City a statement in writing certifying a that this Lease is unmodified and in full force and
effect or ifmodified stating the nature ofsuch modification b the date to which the Rent and other

charges have been paid in advance and c that there exist no uncured defaults on the part ofCity or if

any uncured defaults hereunder are claimed to exist on the part ofCity specifying such claimed defaults

1210 Exculpation Indemnity City shall not be liable for any damage to Tenants personal
property equipment or appurtenances or for any claim for injury to persons or property of Tenant

except to the extent caused by the gross negligence or willful misconduct ofCity or its employees agents
or contractors Tenant shall defend indemnify and hold City and Citys employees agents and

contractors harmless from and against any and all damages losses claims liabilities and expenses of

whatever cause or nature to the extent arising from or related to the installation existence use

maintenance repair or removal of the Facilities or the use of the Premises by Tenant or its officers
employees agents or contractors except to the extent caused by the gross negligence or willful

misconduct of City or its employees agents or contracts The provisions of this Section 1210 shall

survive the termination or expiration ofthis Lease
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IN WITNESS WHEREOF Tenant has caused this Lease to be

Hayward a municipal corporation by and through its City Manager
caused this Lease to be executed the day and year first above written

TENANT

CITY OF HAYWARD

By

Dated

By

Dated

Exhibits

Robcrt A Bauman

Director of Public Works

Michael Lawson

City Attorney

By

By

executed and the City of

duly authorized to act has

Gregory T Jones

City Manager

Attest

Angelina Reyes
City Clerk

Dated

These Exhibits are not attached herein The Exhibits will be developed at thetime the agreement is

executed

A Legal Description ofthe Premises

B Configuration ofTenant Facilities

C Forms ofMemorandum of Lease Grant ofEasement and Declaration ofRestrictive

Covenants

D Water Board Order No95088
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Exhibit F
DRAFTI

AGREEMENT

THIS AGREEMENT is entered into as ofJune 2008 by and between
GOLDEN GATE BROADCASTING CO INC a corporation organized and existing
under the laws of the State of California hereinafter designated as Golden Gate and
the CITY OF HAYWARD amunicipal corporation organized and existing under the
laws ofthe State ofCalifornia located in the County ofAlameda State of California

hereinafter designated as City each aParty and collectively the Parties with
reference to the following facts

WHEREAS the City is in the process of raising necessary funding for a library
facility within the Citys boundaries the Proposed Library and

WHEREAS Golden Gate has entered into negotiations with the City concerning a

longterm lease of certain land owned by the City located at the western terminus of West
Winton Avenue Hayward described as aportion ofAPN 4386013comprising
approximately 1396acres the Property for use by Golden Gate as aradio
broadcasting facility the Lease and

WHEREAS among other things the City must authorize and approve the
construction ofall radio broadcasting facilities on the Property in order for Golden Gate
to be permitted to construct and operate its radio broadcast facilities the Facility
thereon and

WHEREAS Golden Gate is willing to pay the City a fee in accordance with the
term and conditions set forth in this Agreement to compensate the City for its review and
authorization of the Facility and also for the potential impact that the Facility will have
on the Property and other nearby City properties

NOW THEREFORE in consideration of the payment of the Fee described herein
and for other good and valuable consideration the receipt and sufficiency ofwhich is

hereby acknowledged the Parties hereby agree as follows

1 Amount of Fee Upon satisfaction of all conditions set forth in this

Agreement Golden Gate shall pay the City a fee in the sum of Five Million Dollars

500000000 the Fee

2 Corrditions to Payment ofFee Golden Gate shall be under no obligation
whatever topay the Fee unless and until each of the following conditions have been
satisfied to the reasonable satisfaction ofGolden Gate

a originals of the Lease have been fully executed and delivered by both
Parties to this Agreement
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DRAFT06032008

b all necessary approvals permits consents and authorizations have

been granted to Golden Gate for the construction ofthe Facility including without

limitation all City approvals and other federal state local FCC and FAA approvals
necessary for Golden Gate to commence construction of the Facility without additional

cost or delay

c Golden Gate shall be acknowledged by the City as a contributor to the

Proposed Library

d the City shall use the Fee primarily for the design and development of

the Proposed Library but may use it partly for other General Fund needs at the discretion

of the City

e notwithstanding the foregoing conditions in the event that the Facility
is not constructed due toi the inability of Golden Gate to obtain necessary permits
authorizations or approvals from any regulatory body other than the City of Hayward or

ii the unavailability of equipment or materials necessary to construct implement and

operate the Facility or iii changes in radio industry conditions or increases in

construction costs which make construction ofthe Facility impossible or impractical or

iv the revocation of any necessary approvals permits consents or authorizations for the

Facility issued by the City as the result of any legal or administrative action orany

challenge to or injunction against the approvals permits consents or authorizations that

could result in revocation then Golden Gate shall not be obligated to make all or any

part of the Fee that is otherwise due under this Agreement and

f if conshuction has not yet commenced on the Facility at the time any

6 payment would otherwise be due under this Agreement for any ofreasons set forth in

Section2el then the due date ofthat payment as described in Section 3 of this

Agreement shall be changed to be thirty 30 days after the date such construction has

commenced If construction of the Facility has commenced but construction is thereafter

delayed for any of the reasons set forth in Section2el then the due date of any Fee

related payment shall be extended by the same number of days as the number of days of

delay in construction ofthe Facility

3 Pavment of the Fee Golden Gate shall deliver the Fee to the City as

follows

a apayment of Two Million Dollars2000000 the Initial

Payment will be made by Golden Gate within six6 months from the date that all of

the conditions set forth in Section 2 ofthis Agreement are satisfied as indicated by
Golden Gates receipt of awritten confirmation from the City to Golden Gate certifying
that each such condition has been met

b the remaining payment of Three MillionDollars3000000will be

made within twelve 12 months after the Citysreceipt of the Initial Payment and
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c the Fee shall be paid via wire transfer or via other means of transfer as

selected by Golden Gate in its reasonable discretion and

d the Citys wire transfer instructions for receipt of the Fee are as

follows

Bank ofthe West

24299 Southland Dr

Hayward CA 94545

ABA121100782

For Credit to City of Hayward
Account 602006496

4 Representations and Warranties Each Party hereto represents and

warrants to the other as follows

a the execution delivery and performance of this Agreement and the

consummation of the transactions contemplated hereby and thereby have been duly and

validly authorized by all necessary actions on the part of the Party making this

representation and do not and shall not constitute a breach or violation under any

agreement to which such Party is aparty or any applicable federal state or local law rule

orregulation and

b this Agreement constitutes a valid and binding agreement and

obligations of the Party making this representation and is enforceable in accordance with

its terms

5 Notices All notices herein provided to be given or which may be given in

connection herewith by either Party to the other Party shall be in writing and may be

served by personal delivery or by mail and shall be deemed to have been given when

delivered in person or when deposited in the United States mail postage prepaid and

addressed as follows

If to City Robert A Bauman Director of Public Works

City of Hayward
777 B Street

Hayward CA 94541

Phone 5105834710
Facsimile 510 5833610

With a copy to Michael Lawson City Attorney
City ofHayward
777 B Street

Hayward CA 94541

Phone 510 5834455

Facsimile 510 5833660
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If to Tenant Golden Gate Broadcasting Co Inc

4880 Santa Rosa Road

Camarillo CA 930120958
Attn Jonathan L Block

Phone 805 9870400 x106

Facsimile 805 3844504

or to such other address as may from time to time be designated by either Party in the

manner herein provided for the giving of notices

6 Severability If any one or more of the provisions of this Agreement is for

any reason held to be unenforceable in any respect under applicable state law or laws of

the United States of America such unenforceability shall not affect any other provision
of this Agreement but this Agreement shall then be construed in such a way as will

achieve the intent of such unenforceable provision or provisions to the extent permitted
by law

7 Successors and Assigns All covenants promises conditions

representations and agreements herein shall be binding upon and shall inure to the

benefit of Golden Gate and City and their respective heirs executors administrators
successors including permitted subtenants and permitted assigns

8 Entire Agreement Modification This Agreement contains the entire

understanding and agreement between the Parties with regard to the payment of the Fee

No representative agent or employee of either City or Golden Gate has been authorized

to make any representations or promises with reference to this Agreement or to vary

alter or otherwise modify the terms hereof No additions changes or other modifications

hereto shall be binding unless reduced to writing and signed by both Parties

9 Governing Law The validity interpretation and effect of this Agreement
and all matters relating thereto shall be governed by and construed in accordance with

the laws of the State of California applicable to contracts made and performed in such

State Except as may be otherwise provided under applicable law any legal action or

proceeding by or against any Party arising under or relating to this Agreement shall be

brought in the courts of California in and for the County of Alameda The Parties hereby
consent to the jurisdiction ofsuch courts

10 Waiver Unless otherwise expressly provided in this Agreement no

waiver by a Party of any provision hereof shall be deemed to have been made unless

expressed in writing and signed by such Party No delay or omission in the exercise of

any right or remedy accruing to any Party shall impair such right or remedy or be

construed as a waiver of any such right or remedy whether theretofore or thereafter

arising or occurring The waiver by a Party of any term covenant or condition herein
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stated shall not be deemed to be a waiver of any other term covenant or condition

IN WITNESS WHEREOF Golden Gate has caused this Agreement to be

executed and the City of Hayward a municipal corporation by and through its City
Manager duly authorized to act has caused this Agreement to be executed the day and

year first above written

Golden Gate

GOLDEN GATE BROADCASTING CO INC

By

Print Name and Title

City

CITY OF HAYWARD CALIFORNIA

By
Gregory T Jones City Manager

Approved as to form by

City Attorney for City of Hayward California
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EXHIBIT G

Exhibit G

Comment Letters Submitted Prior to or at

Planning Commission Meeting

1 Letter from Regional Water Quality Control Board dated May 20 2008

2 Email from Juanita Gutierrez dated May 21 2008

3 Article titled Federal Court Orders Cell Tower Safeguards received May 22 2008

4 Letter from East Bay Regional Park District dated May 22 2008

5 Letter from Audrey LePell dated May 22 2008

6 Letter from ViolaSaimaBarklow dated May 22 2008



California1egional Water Quality ontrolBoard
San Francisco Bay Region

Linda S Adams 1515 Clay Street Suite 1400 Oakland California 94612

Secretaryfor Phone 5106222300 FAX 5106222460

Environmental Praeclion httpwwwwaterboardscagovsanfranciswbay

Date May 20 2008
File No 21999437LW

City ofHayward
Erik Pearson

Dept ofCommunity andEconomic Development
City ofHayward
777 B Street

Hayward CA 945415007

Arnold

5chwarzenegger

SURdECT Comments on the Final InitialStudyMitigated Negative Declaration for the

Salem Communications Radio Towers Project on WestWinton Landfill City of

Hayward Alameda County

Dear Mr Pearson

Thank you for the opportunity to comment on the City ofHaywardsFinal Initial StudyMitigated
Negative Declaration FISMNDdated May 9 2008 Iam satisfied that the concerns I raised which

are documented in Letters AB and C inthe FISMND are addressed adequately I have one

additional concern Iwould like you to be awareof

A recent report submitted tomefrom the City ofHayward titled Human and Environmental Health

RiskAssessment Northern Portion ofWest Winton Landfill May 2008 indicates that in some areas

ofthe landfill where uncapped refuse hasbeen identified there are hazardous levels oflead present
in wastesoil as well as elevated petroleum hydrocarbons that may pose arisk to human health or the

environment Samples were taken only in the northern portion ofthe landfill between the road and

parking lot and the ephemeral creek but Water Board staff has identified conditions on the west

shoreline ofthe Landfill that indicate there is also uncapped refuse in this area The City has
recommended further investigation and WaterBoard Staff have requested that the City attempt to

identify whether uncapped refuse is present at each shoreline and on all dirt roads see attached

letter including the dirt roads you plan to use during construction

As stated in the attached letter the likely mitigation for this problem will be to add clay to create a

cap in these areas Irecommend that you coordinate efforts to ensure that this mitigation is not

inhibited by the proposed construction and vice versaeg if the area surrounding the transmitter

building requires capping the building wuld be partially buried

Iwould also like to mention that I wasdisappointed that the full 20day commentperiod required by
CEQA Section 105735wasnot provided for review ofthis document

California Environmental Protection Agency
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Shouldyou have any questions please contact me at 510 6222363email
Iwhalin@waterboardscagou

Sincerely
Lindsay Marie Whalin

20080520145835

0700

Lindsay Whalin

Engineering Geologist
Groundwater Protection

and Waste Containment

Cc Phil Perley Waste Management
pperley@wmcom

Brian Holt East Bay Regional Parks

bholtaebparksorg

Greg Shreeve City of Hayward
gceshreevenahaywardcagov

Eva Chu Alameda County Department of Environmental Health

evachu@acgovorg

Attachment Water Board Approval of Further Human and Environmental Health Risk Assessment

at West WintonLandfill



1 California Regional Water Quality Control Board
San Francisco Bay Region

Linda S Adams 1515 Clay Street Suite 1400 Oakland California 94612
Secretary for Phone 510 6222300 SAX 510 6222460

Rnvironmenlal Protection httpwwwwaterboardscagovsanfranciscobay

Ite Icy 20 2008
Fi I e Ib 2199 9437LU

City of Ihyward
Attn Cleg Shreeve

3700 Enterprise Ave

Hryward CA 94545

sent via enai 1 to gr eg shr eeveayward ca gov

Subject Recommendation for further investigations to evaluate potential impacts from

uncapped waste at the West Winton Landfill Hayward

Ikar 1 Shreeve

Lion revi ew of the Human and Environmentad Health RiskAssessment for the Northern

Portion of the West Winton LandfillIy 2008 I agree with the ity of Haywards
r ecomrendat i on for further investigation of potential i npact s from uncapped
west e I woul d 1 i ke to request that the new i nvest i gat i on incl ude a few of

important elenents

Arnold

Schwaruncggcr

1 Ihta indicate that hazardous levels of lead and elevated concentrations

of Total PetroleumIdrocarbons TPHj are prescnt in sotrc soil samples
Il3wever these analyses were not performed on groundwater Ivy prinary
concern i s the potential transport of these contaminants to hunans or

the environnent for which groundwater is a likely pathway Please
include analysis of metals and IPH in groundwater i n this nora det ai 1 ed

investigation

2 Alr i ng an inspect ion I Wade after approval of the wor kpl an whi ch

proposed the initial investigation I identified an additional area

where uncapped refuse is likely present vest ern shore of the landfill
In addition the data provided in the investigations by Fugro 11Qy 2008
and NFCIEC April 2007 suggest that uncapped refuse is present under

Host if not all of the roads and trails on the perimeter and the road
which bisects the 1 andf i 11 di vi ding the Hai n portion from the panhandle
These areas require investigation as well to determine a if they are

capped and b if there are inpacts to hunans or the environlrent

3 I reconndthe use of a Si te bncept ual Idel to identify potential
pathways to receptors for exanple trench workers visitors who use the

California Environmental Protection Agency

RecycledPaper
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trails aquatic and terrestrial biota etc This will help us to

better understand the potential i npact s and ways to ni ni ni ze them

4 the City ofIywards Ikpart Went of Cbmmni ty and Fconorri c Ikvel opnEnt
has devel oped a Fi nal Initial Study Mti gatedIgat i ve Ikcl ar at i on for

construction of a radi o tover s which m ght i rtpact this investigation
and or the tri ti gat ion whi ch rri ght be required as a resul t I recormend

that you collaborate closely with them

I f the investigation indicates that there i s not 1 at er al troverrent of

cont ani Wants eg cont anti mat ed groundwater i s not reaching the creek flood

control channel Beiy or wet I ands the 1 ikel y rri ti gat ion wi I 1 be to pl ace an

inperrreable cap on currently uncapped areas of the landfill

If you have any questions please do not hesitate to contact nE at 510 622

2363 enai 1 1 what incaterboar ds ca gov

Si ncerel v

ff Lindsay Marie Whalin

iup 20080520152517

0700

Iindsay VYaI i n

Fngi Weer i ng Cbol ogi st

houndwater Protection
and Vdste Containment

cc Stephen Ckborne

sosbornecugrocom

Eva Chu Al ameda County Ikpart Went of Fitvi ronment al Ialth

eva chu@cgov org

Phil Perley Waste Management
pperley@wmcom

California Integrated Vdstelnagement Board

1001 I Street
P Cl Box 4025

Sacramento CA 958124025



Debbie Summers

From juanita gutierrez juanitarealty@hotmailcom
Sent Wednesday May 21 2008855 AM
To Debbie Summers juanitarealty@hotmailcom
SubJect radio towers

Honorables Planning Commissioners

Re Proposed radio towers at the shoreline

Please deny approval to the proposed radio towers In my opinion as well as many of the people who enjoy taking a

walk at the shoreline the addition of those tall radio towers would be a symbol ofeyepollution Not an ideal addition to

my beloved favorite area for relaxation Please protect our shoreline

Sincerely

Juanita Gutierrez

tel 5107836851



Safeguards
n adedslon that could
save millionsof Mrds from

being Idlled annually In tower

collisions a federal court of

appeals ordered the Federal Com
munications Commission FCC to care

fullyevaluate the potential adverse effects of
communication towers on migratory bib popu
lations along the GuU Coast The
court also ruled that the public had

not been given sufficient opportundy
to provide input on the tower approval process
EadhJustice affomeys representingABC and the
Forest Conservation Council argued successfully
that the FCC violated federal law by approving
dozens of new towers each year with tittle orno

environmental review

The US Fish and WiIdIUe Service estimates that

as many as 50 million birds are killed each year in
tower collisions throughout the country Migrating
songbirds in particular collide with towers and their
guy wires espeGally during bad weather and at

night The birds confuse the blinking lights atop the

towers with the stars they use to navigate then be

cemedisoriented and begin grcling the towerunGl

they collide with itorfall to the ground exhausted

The Gulf Coast region poses a particular hazard
to migrating songblMs The birds ardve exhausted

from theirjaumey aaoss the Gulf ofMexice
only to be faced with abarrage of thousands of
towers that dot the coastline between Pt Isa

bet Texas and Tampa Bay Flodda

The courtsdecision announced in
February only applies to those tow

ersboth existing and planned
in the Gulf Coast region

However the court

has insWCted the
smiawiaram FCC to perform
crvq anenvironmen

talassessment
of tower Impacts on migmtory birds to determine
what subsequent actions might be required for

compliance with national environmental laws such

as the National Environmental PolicyAct and the

Endangered SpeciesAct

The CouAsdecision is a real victory for all our

birds that migrate through the Gulf Coast region
sadDadn Schroeder ABCsExecutive Director of
Conservation Advocacy We strongly believe that
a nationwide mling by the FCC should follow cev

edngall towers underihese requirements
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qivtPdwhU n
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For the lastseven years ABC has been able to

persist in pressuring the FCC to address the seri

ausissue afbird collisions with towers thanks to
the steady leadership support of theAW Berry
Foundation Leo Model Foundation Tumer Foun
dation Woodman Family Foundation Barbaraand
Mark Fded and Andrew Farnsworth and with the

generous support ofABCsmembers
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May 22 2008

Erik J Pearson AICP

Associate Planner

City of Hayward Planning Division

777 B Street

Hayward CA 94541

Subject HAYWARD REGIONAL SHORELINE

Salem Communications Radio Towers

Dear Mr Pearson

tl
l

36

zZoB

The East Bay Regional Park District the District has had the opportunity to review

the responses to comments provided on the Initial Study and Mitigated Negative
Declaration ISMND for the proposed Salem Communications Radio Towers project
to be located on the Hayward landfill at the terminus of W Winton Avenue The

proposed project site Is bordered by the Hayward Regional Shoreline

The project would result in significant impacts to operations facilities and resources at

the Hayward Regional Shoreline The District has provided comments previously
detailing these potential impacts The responses to comments provided makes

substantial changes to the project and requires that the ISMND be recirculated for

public review and comment The potential for significant aesthetic impacts remains and

no feasible mitigation for these impacts have been identified

In order to potentially identify measures that would offset the development impacts
District staff met with the project proponent and developed a draft agreement that

would establish an endowment to address trail maintenance and Park operational needs

The EBRPD Board of Directors reviewed the project impacts and the staff

recommendation to accept the agreement with Salem Communications during their

meeting on May 20h 2008

The Board remains concerned that the Salem Communication towers proposed on the

Hayward Landfill would have a significant adverse visual impact on the publics use and

enjoyment of the Districts 1700 acre Hayward Regional Shoreline This park is heavily
used by school groups bird watchers and shoreline trail users The location of these

towers on City property directly adjacent to the parks major entrance and public trails

continues to be a major concern to members of the public and the Board

Board of Direcors

Ayn Wieskamp Ted Radke Doug Slden Nancy Skinner Beverly Lane Carol Severin John Sutter PuOBrien

President VicePresiden Teasuror Secretary Ward 6 Ward 3 Ward 2 General Manager
Ward 5 Ward 7 Ward 4 Ward I

2950 PORALTA OAKS COURT POBOX 5301 OAKLAND CALIFORNIA 946050381 TIB00 EBPARKS F5105694319 TDD5106330960 WWWEBPARKSORG



y
The District appreciates the Citys and the project proponents efforts in coordinating
with the District on this project We are open to continuing discussions on how to

reduce the projects impacts

Please feel free to contact me at 510 5442623 or bholt@ebparksorgshould you have

any questions

Rp tfull

rian W Holt

Senior Planner

Cc Bob Doyle AGM

Mark Taylor Park Supervisor
Hayward Area Shoreline Planning Agency HASPA
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May 22 2008

Planning Commission Hearing 730pm City Council Chamber

Good evening Planning Commissioners

Marty Eschen and I are thecochairs of the Hayward Area Shoreline Planning Agency
Citizens Advisory Committee Iam taking the temporary place ofcochair Janice Delfine
who cannot attend meetings a this time
Ipersonally have been a member ofthe CAC for some 34 years

The following are concerns and comments summarized from ameeting held at my home
on April 24 2008 Tt was a HASPC subcommittee meeting regarding Salem

Communications plans for our shoreline jurisdiction Five CAC members were present
along with iwo other
citizens who are seriously concerned with the protection of our beautiful shoreline

With regards to the lighflng Will it be red or whitesoiid lights or strobe What effect
will the day lighting have on shoreline birds during daylight And night lightinghow
will birds know how to avoid flying into the towers atnight

With regards to the location The 18 acre dump site belongs to us the citizens of

Hayward
Why does Salem Communications think that citizens wish to have radio towers on our

shoreline property This shoreline site is under the jurisdiction ofHASPA And
HASPA
does not meet until the last week of June Please Planning Commissions putoffyour
planning decision until HASPA makes its own recommendations

Please state how the cap depth measurements axe made with regards to the 20 feet ofthe

clay cap
Where does the actua1199 feet begin Ts there only bay mud under the leachate7

What analysis has been made ofthe dump site 6117 What comments have been made
with regards to runoffby the RQWCB7 Are the runoffwaters from the site safe enough
to prevent further erosion to the sides ofthe dump site and its adjacent lands

Why not keep Salemsradio towers on its present West Bay site Hayward has enough
towers to be seen Hayward may not need more radio towers on our shoreline

Nine months of construction is too much sound noise and disturbance on our passive
and quiet shoreline Please describe the actual phases of construction if this project
is eventually approved

How will the increased power to transmit radio waves affect other radio and industrial
sites



Will there be potential radio broadcasts regarding the As Baseball

Team bo the As haue a future with Salem communications as they have in the past
is there arelationship with Salem and the other radio towers ownership

Strong concerns were expressed about radio interference with flying overhead aircraft
local radio and TV reception The language in the Final Study is vague with regards to

solving of these kind ofproblems
How about HAM and amateur operators along with fire and ambulance uses How is one

signal not going to be interfering with another signal of similar strength Those problems
should be solved before the towers become commercially functional ifapproved by the

PC and
the City Council How can an individual challenge these problems when they occur since

the transmission building will only be occupied for minimum times Will there be

signage to explain to the public who to contact Salem Communications

Why is the maintenance building so devoid of any architectural signifiaance7 A shaded
area could be built into the design along with some other more interesting architectural

designs Since no landscaping is planned why not make the entrance attractive

Has CALTRANS Aviation been notifiedofthis plan

The cumulative effect ofthese towers may be unacceptable to HASPASdetermination

of apassive shoreline

Quoting from this important and guiding document is the following Hayward Area

Shoreline Planning Progxanr aShared Vision HASPA 1993

Page 3 The 220 acres of former solid waste disposal site have been or are being closed
and sealed and much ofthis area will be made available for park purposes

Page 4 The Hayward Shoreline contains ahighly diverse array of ecological areas that

provide or could provide conditions for the survival and continuity ofnumerous species
of plants and animals

Page 5 Uplands Uplands in the Hayward Shoreline include leveesmanmade island
farmlands and former solid waste disposal sites that can be sealed and revegetated as

manmade habitat

Page 9 Following closure and as available consider the partial use of former solid
waste sites for recreational opportunities that do not infringe on habitat values of the
Shoreline and revegetate the remainder ofthese sites as ixpland habitats

Page I Isanitary landfill sites should be managed to provide amaximum ofhabitat
value and public access consistent with those operations and with public safety



IT COULD BE SAID THAT THISMSSION STATEMENT SHOWS THE SPIRIT OF

HASPA AND WE HOPE THAT THE PLANNING COMMISSION REVERES THAT

SPIRIT AS DO HAYWARD CITIZENS WHO TRULY LOVE OUR BEAUTIFUL

SHORELINE

Written by Audrey LePellCoChairHASPA CAC

May 22 2008
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Viola SaimaBarklow

6858 Wilton Drive

Oakland CA 9461 11707

May 22 2008

Planning Commission

City of Hayward

Subject Salem Communications Radio Towers Planning Commission meeting May
22 2008

The Draft Mitigated Negative Declaration states that the above project will not result in

significant impacts to biological resources such as wildlife and wetlands I am

concerned however that impacts to birds from collision with these towers has not been

thoroughly investigated nor have necessary mitigations been proposed Attached for your

further review is acopy ofan article posted on the American Bird Conservancy website

that addresses the high mortality rate ofbird collisions with communication towers

Please do not approvethis project without the necessary sateguards in place

Even though Imoved from Hayward to Oakland I amstill amember ofthe Citizens

Advisory Committee for the Hayward Area Shoreline Planning Agency but my
connnents are not submitted in behalfof the CAC which needs additional time to address

the problem ofthe proposed towers

OdCtl1
Attachment



fICLE FROM THE ABC AMERICAN BIRD CONSERVANCY WEBSITE

Y 20 2008 wwwabcbirdsore

Mortality Threats to Birds Communications Towers

Northern
Harrier killed

on the guy
wires ofa
communications

tower Photo

Hugh TCingery

The Problem

TheUS Fish and Wildlife Service estimates that between five and SO
million birds are killed in theUSeach year after being attracted by the

lights on communication towers and colliding with the towers
structure or guy wires during night migration Most incidents happen in

poor weather with low cloud during the spring or fall In at least one

instance several thousand birds were killed at a single tower in one

night At least 23 species have been affected with neotropical
migrants making up a large proportion of all species killed

Approximately 80000 communication towers in the USare required
by the Federal Communications Commission to be lit either because

they aze more than 199 feet tall are in the immediate vicinity ofan

airport or are situated along amgjor highway More than7000 now

towers are being constructed each year to meet the demand for cellular

telephone and digital television networks and this is expected to

continuo increasing in the foreseeable future

Despite the level ofbird mortality associated with towers it is likely impossible toprove
that these deaths are affecting overall bird populations given the range of other threats

operating concurrently Many ofthe species affected are abundant and have reproductive
ecology designed to cope with high rates of mortality especially among juvenile birds

However more than 50ofthe species recorded in tower kills are of conservation concern

and any additional mortality must be considered apotentially serious threat to Utese

species The Tennessee Warbler a species of significant conservation concern is among
the most commonly killed at towers Despite a concerted campaign by conservation

groups to encourage tower construction and communication companies to take the threat

to birds seriously and help fund research on lighting regimes to minimize tower impacts
progress has been slow

Conservationists have now resorted to legal means to resolve the problem including
opposing specific proposed tower construction projects and requesting asystemwide
Environmental Impact Statement on all towers



The Solution

The U S Fish and Wildlife Service FWS has issued voluntarv

guidelines for tower construction aimed at minimizing bird kills

These guidelines include colocating now antennae on existing
towers keeping towers below 199 feet siting towers within

existing tower farms and not close to sensitive bird habitat
eliminating guy wires dismantling inactive towers as soon as

possible using visual markers in areas of raptor and waterfowl

movements both groups are prone to daytime collisions with

Towers Photo Mike guy wires shielding security lighting and using the minimum
Parr number ofstrobe lights rather than continuous lights on towers

that do require lighting The FWS guidelines indicate that red

pulsing or continuous rod lights attract birds more readily than white strobe lights
However no comparison between red and white strobe lights has yet been made and

previous studies have indicated that red lights are less attractive to birds than white The

Federal AviationAdministration announced in February 2004 that it was releasing a

guidance memo recommending against continuous or pulsing red lights on towers The

Federal Communication Commission has hired abiologist to coordinate its response to

the tower kill issue Clearly more research is needed to idcntifv lightincgolors and

patterns that are the least attractive and confusing to birds These lighting systems should

then be fitted to all new towers and retrofitted to existing towers Many citizen groups
across the cpuntry aie fighting individual tower construction projects primarily because

towers can beaneyesore In some cases bird conservation considerations have been

helpful to these groups It canbe possible to reduce the visibility ofa tower and reduce
its potential impact on birds at the sametime Disguising towers in existing buildings or

building them inside forests so that only the antennae extend above the tree tops are two

examples

What You Can Do

Support conservation groups that are working to minimize bird deaths attowers Write to

the Federal Communications Commission to express your concern that they are issuing
permits for communication towers that are killing migratory birds Press for a local

zoning ordinance to prevent the construction of towers in your county see an example of
amodel tower ordinance in Brevard County Florida Contacting a local bird club state

Audubon chapter and the media may also help build support for your campaign

More information

Tower Report prepared for ABC Defenders of Wildlife Forest Conservation Council
and the Humane Society The Scientific Basis to Establish Policy Reuglating
Communication Towers to Protect Mirg atory Birds

ABCs Towerkill Report Communication Towers A Deadly Hazard to Birds



ABCHawk Mountain petition to the FCC to prevent proposed tower construction

Fish and Wildlife Setvice Voluritarv Guidelines on the siting of towers

Towel Ordinance for Brevard County Florida

TowerkillcomWebsite

The ABCs ofAvoidine Collisions at Communication Towers USFWS document

USFish and Wildlife DivisionoHabitat and Resource Conservation



EXHIBIT H

Exhibit H

Comment Letters Received Subsequent to

Planning Commission Meeting

1 Letter from Frank llelfino dated June 23 2008

2 Email from Evelyn Cormier dated Apri125 2009
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Mr Erik Pearson Associate Planner NNG lVlpHayward Planning Division
City of Hayward
777 B Street
Hayward California 945415007

Subject Salem Communications Radio Towers
Final Initial StudyMitigated Negative Declaration
Conditional Use Permit Application NoPL20060172

Dear Mr Pearson

I have reviewed the subject document and I have the following comments and questions

General Comments and Questions
After reviewing the Drag Initial StudyMitigated Negative Declaration ISMND I submitted a

letter dated January 14 2007 containing several specific comments and questions pertaining to the
structural safety of the proposed radio towers These comments and questions were intended to focus
the applicants attention on mitigating the physical risks ofa tower collapse and the City of

Haywards attention on managing its liability risk with respect to a tower collapse The responses to

my comments and questions were mostly misdirected and nonresponsive A common theme in the

responses is that the development of measures to mitigate the risks are deferred with promises of
later development The time to develop these mitigation measures is now so that the decision
makers are more fully informed when they decide whether to accept the ISNIND

Constucting and maintaining safe AMradio towers on the West Winton Landfill WWL will be a

challenge In light ofthe challenge the ISNIND needs more specific information about howthe
risks will be mitigated How wilt the physical risks of a tower collapse be mitigated given the
challenging conditions presented by the WWL7

Specific Comments and Questions
In this section I provide specific comments and questions regarding the responses to the comments
and questions in my January 14 2007 letter For each response I start by providing the responders
summary of my comments and questions and the response both in italics followed by my comments

and questions regarding the response

Response 41
The commenter asks about loads that wind would apply to the tower structure during a 100 year
storm and other structural issues

During the development of Construction Documents afull structural analysis and design would be

developed and incorporated using the most recent version of the California Building Code This
code accounts for wind loading earthquake loading transfer of loads to soils factors ofsafety and

all other structural design considerations There would be 3pilesper structure for a total of 12 piles
The depths of the piles have not been ftnalized but they would be in the range of70feeldeep City
requirements for structural design would reduce potential geological impacts to Bess than stgncant

First the response is partially misdirected andnonresponsive Idid not ask about geologic impacts
my concern was that the risk oftower collapse would be adequately mitigated given the challenging
conditions the WWL presents Second the response indicates that the applicant currently has only a



Mr Erik Pearson
Hayward Planning Division
June 23 2008
Page 2

vague idea of the pile design or the tower design How will the applicant assure the public today that
radio towers it would design at some time in the future will be safe with respect to collapse How will

the public be assured that the applicant will apply the highest appropriate safety factor to its design
ofpiles and towers and not attempt to use the lowest possible safety factor allowed by the Building
Code Will the applicant claim support for the piles from the buried garbage in the landfill If the
answer is yes what evidence demonstrates that the buried garbage is capable ofproviding reliable
longtenn support to the piles

Response 42
The commenter notes that the MACTEC report does not cover any analysis of cathodic protection
due to saltwater

The 2001 MACTEC report states In order to offset the potential acid attack on the pile foundations
dhis report recommends that the pile contractor construct piles with Type IIor Type V cement These
cements are effective in resisting attack by the acidic environment that is likely to be present a the

landfrll In addition an HDPE casing is being considered by the design team see Appendix E of
DraftISMND Monitoring of deterioration of the steel members of the tower would beperformed
through regularly scheduled maintenance inspections The towerfoundation slabs would be tied to

the pile foundation and thus would not settle differentially from the pile foundation Factors of safety
for expected settlement would be provided upon completion of the analysts All calculations would
be provided upon completion of construction documents

Once again the response is misdirected andnonresponsive Idid not ask about protecting the piles
from acidic conditions in the landfill my concern was with protecting the steel casing and the steel

reinforcement in the piles from saltwater and oxygen corrosion How would a HDPE casing protect
against saltwater corrosion What design for aHDPE casing would be used so that the casing would

not exacerbate oxygen conrosion of the steel reinforcement in the pile How will the steel
reinforcement in the piles and the steel casings if they are used be protected against saltwater

corrosion How will the applicant assure the public that this protection is adequate

The response describes periodic maintenance inspections as the means for monitoring corrosion of
the structural members How will the applicant assure the public that the inspection program

frequency of inspection inspection procedures personnel training etc is adequate How will the
applicant assure the public that it is performing the inspections adequately

Response 43
The commenter notes concerns regarding loss of support to the towers from settlement

See Response 42above Because the loads from both the tower and the foundation slab are carried

by the pile foundations there should be little effect to thederential settlement of the landfill to the
piles Calculations would Ge provided for review and approval at the completion of construction

documents The 2001 MACTEC report states The landfrll refuse extends from approximately S to

30feet below grade and the pile foundations would likely extend to around 70 feet deep By pre
drilling through the refuse and casing the holes in advance ofpile driving as discussed later in this
report Harding ESE believes that the refuse would not bepushed down into the underlying
formations



Mr Erik Pearson

Hayward Planning Division
June 23 2008

Page 3

The responder has incorrectly summarized my comments and questions Also the response is mostly
misdirected and nonresponsive 1 expressed concern for loss ofsupport for the foundation slabs as

the garbage settles not about differential settlement affecting the piles or about pushing garbage into
the underlying formation Regarding the issue ofpushing garbage into underlying formations
MACTECsreport indicates that drilling through the garbage and setting a casing through which the

pile will be driven will avoid pushing garbage into underlying formations This approach assumes that
no garbage will be present inside or under the casings when the casings are set What measureswill be

used to verify that no garbage is present inside or under the casings when the casings are set

Rgspgnse 44
The commenter asks what method wodddetermine the integrity of the cement between the casing
and the landfill material

Included in the construction documents would be specifications to ensure proper procedure to install
the casing pile and cement All calculations would be provided at the completion of Constuuction

Documents An operations and mafntenance schedule would be developed and implementedfor the

life of the lease

This response also is mostly misdirected nonresponsive My first concern was regarding how the

casing installer will verify that the cement installation is satisfactoryie what testing or monitoring
methods and procedures will be used rather than what installation procedure will be used What
testing or monitoring methods and procedures will be used to verify that cement installation is

satisfactory

My second concern was regarding the design ofthe cement installation Cementing casings ofthis
type and size in garbage is uncommon Designs for cement installations in more commonly
encountered conditions might not perform satisfactorily for this circumstance My comments and

questions were directed at verifying that the designer has adequate data for and will use reasonable

assumptions in the design of the cement installation What data are available regarding pore
pressures within the landfill and regarding the fracture pressure gradient What assumptions will the

designer have to make What values or conditions will the designer assume On what basis are these

values or conditions assumed

Response 45
The commenter notes concern regarding the maintenance plan and protection from liability to the

City ofHayward

An operations and maintenance schedule would be developed and implemented for the life of the
lease Terms ofthe lease with the City ofHayward would be reviewed by the Citysadtorneysoffice

How will the applicant assure the public that the operations and maintenance schedule will be

adequate What modes offailure will the schedule be intended to detect and prevent What modes
offailure will the schedule not address and why

tesponse 46
The commenter is concerned that the design of the towers andfoundations has reduced the risk of
failure to as low as reasonably practicable



Mr Erik Pearson

Hayward Planning Division
June 23 2008
Page 4

See Responses 4Ithrough 45above The risk related to potential towerfailure is less than

significant given the need to construct the towers to d specific code and no revisions to the ISMND

are necessary

As low as reasonably practicablehas specific meaning and procedure Achieving a design that

reduces risk to as low as reasonably practicable requires more than relying solely on acode document
Evaluation of risks is designspecific and the decision on what level of risk is as low as reasonably
practicable is based on a balancing of multiple objectives A claim that the risk is less than significant
implies that the design which has yet to be finished is overweighted in favor of lower risklower
than theaslowasreasonablypracticable risk What evaluation of risks has been performed What
is the level ofrisk estimated for tower failure How does this level of risk compare with the aslow

asreasonablypracticable risk

The Building Code is generic Constructing AM radio towers on 30 feet of garbage is uncommon It

is unlikely that the authors contemplated AM radio towers on 30 feet of garbage when they drafted
the Building Code How can the public be assured that the applicants reliance on the Building Code
will be adequate to reduce the risk of lower failure to less than significantY Which sections of the

Building Code will the applicant use to design the towers and their foundations How applicable are

these sections to the design ofAM radio towers on 30 feet ofgarbage What assumptions will the

designer need to make to apply these sections to the design What values or conditions will the

designer assume On what basis are these values or conditions assumed

Sincerely yours

FrankIelfmo
18673 Reamer Road

Castro Valley California 94546
Phone 5105372387

cc Honorable Michael Sweeney Mayor
Hayward City Council



Erik Pearson

From Evelyn Cormier evcormier@sbcglobalnet
Sent Saturday April 25 2009848 PM

To Erik Pearson

Subject Possible SPAM Help Stop Bird Kills at Communications Towers

Importance Low

Dear Friend

Millions of birds are killed each year when they collide with communications towers I just wrote to the

Federal Communications Commission asking that they act to stop this needless killing of migratory
songbirds With the annual spring migration nearly underway will you join me and take a moment

right now to send a letter to the FCC and ask for immediate action to prevent migratory bird deaths at

towers You can quickly and easily send a letter at the National Audubon SocietysAction Center by
going to this web page
httpaudubonactionorgcampaignfcccommtowersrkGd3pNe71W9NW

If you do not wish to receive emails sent from your peers on behalf of this organization please click

this link



EXHIBIT I

DAVIDSON ENGINEERING LLC
COMMUNICATION STRUCTURES ENGINEERING

296 Covered Bridge Road

Rogue River Oregon 97537
Tel 541 5828074 Fax 541 5820072 Emailwdavidson@towerstructurescom

July 20 2008

NIr Erik J Pearson AICP

Senior Planner

City ofhayward
777 B Street

Hayward CA 94541

Re Response to Additional Comments of Mr Delfino in letter of 23 June 2008

Proposed KNTSAMTower Array
West Winton Land611 City of Hayward
DE Proj No 582OS

Dear Mr Pearson

DAVIDSON ENGINEERING is in receipt of additional comments received from Mr Delfino in his letter

dated 23 June 2008 This letter is a response to these additional comments in the capacity of the

prospective Engineer of Record in responsible charge of the design of the towers and their supporting
foundation systems

Contrary to Mr Delfinos assertion the prior written response to his comments are both on point and

directly responsive Herein is aclarification and further response to additional comments contained in
his 23 June 2008 letter

Comment No Response

41 The prior written response is adirect reply to the initial comment The towers will

be designed to comply with provisions of the 2007 California Building Code and all
other design codes and standards referenced and currently adopted therein

Mr Delfino apparently misunderstands the last sentence of the prior response To

clarify geologic impacts on the towers will be mitigated such that their influence on

tower safety will be less than significant The controlling environmental load

condition will be wind load Based on prior towerdesign experience for a similar

tower project in Hayward it is anticipated that wind design base shear will exceed

seismic base shear by a factor of 3 or more

The risk of tower collapse will be sufficiently mitigated such that their construction

will pose no greater risk to public health and safety than any other occupied or non

occupied structure designed using building codes and standards as currently adopted
by the State ofCalifornia and the City ofHayward
The undersigned has more than 27 years of engineering experience designing tower

foundations on difficult soils and the supporting substrata including landfills such a

the West Winton Landfill WWL The conditions encountered at the WWL are

not particularly challenging Much the same as construction on San Francisco Bay
mud the design must simply be tailored to meet thesitespecific conditions



Page 2

July 202008

Re Response to Additional Comments ofMrDelfino in letter of23 June 2008

Proposed KNTSAM Tower Array
West Winton Landfill City ofHayward
DE Proj No 58208

Comment No Response
41 conta Contrary to Mr Delfinos assertion that the pile design and tower design are only a

vague idea preliminary design proposals have been presented to the City planning
staff based on calculation In his comment Mr Delfino demonstrates a complete
misunderstanding of the engineering design process It is entirely inappropriate
that final design documentation be prepared at this stage of the project review and

approval process The City of Hayward and the State of California have each

adopted building design codes and standards that protect public health and safety
The final design of the towers and their supporting foundation will comply with
these currently adopted codes and standards The final design documents will be

peer reviewed by the City of Hayward to ensure that the final design is code and

standard compliantprior to issuing aconstruction permit
The piles will extend through the buried garbage and shall be driven into the soils

lying below the landfill Hence the towers and their piles will derive their support
from soils below the landfill and do not derive any support from the garbage
With regard to Mr Delfinosterm highest appropriate safety factor there is no

such terminology used in professional engineering practice Minimum design loads
and material design factors of safety have been legally adopted and established by
the City of Hayward and the State of California to provide adequate protection of

public health and safety
42 The prior response to Mr Delfinos comment is onpoint and direct Mr Delfino

obviously does not understand the use ofsulfateresistant cements Type II or Type
V and material cover in providing protection for steel embeded in concrete These

cements are regularly used and were specifically developed for protection against
saltwater chloride ion sulfate ion and other ionic attack The cement cover

provides a barrier of protection for the underlying steel if incorporated in the

design the only purpose of a steel casing is to isolate the piles from the surrounding
garbage during pile installation After the piles have been installed presence of the

steel casing is no longer required Hence no cathodic protection is required for the

steel casing Ifan HDPE casing is used the material is nonmetallic and would not

require cathodic protection from saltwater or other ionic attack in any circumstance

The towers will be inspected and maintained subject to the provisions of Annex E

Tower Maintenance and Inspection Procedures of the TIAEIA 222F design
standard and its successors in which periodic inspection ofselfsupporting towers

is required at aminimum every 5 years The undersigned acting in the capacity
of project Engineer of Record will require in the final construction plans and

specifications that these periodic inspections be performed In addition it will be
further specified that the towers be visually inspected at least once annually for any

signs of corrosion or other material damage or degradation The inspection
requirements outlined herein will form part of the project plans and specifications
which shall be subject to approval of the City of Hayward With regard to

personnel training it will be further specified that qualified tower maintenance and

inspection personnel be contracted to provide the necessary inspection services



Page 3

July 20 2008

Re Response to Additional Comments ofMr Delfino in letter of23 June 2008

Proposed KNTSAM Tower Array
West Winton Landfill City of Hayward
DE Proj No58208

Comment No Response
43 The prior response is on point and direct Both total and differential settlement

would be expected if the towers and their supporting foundations derived their

vertical support ftom the garbage However the slab and pile foundation

components will not derive their support from the garbage fill The pile caps

slabs will be designed to derive their support only from the piles In tum the

piles will derive their support solely from the soils underlying the landfill

The piles and the towers do not derive any vertical or lateral support from the

garbage within the landfill The piles will be driven into the soils underlying the
garbage fill It is preliminarily estimated by calculation that the piles will be

approximately 70 feet in length and will be driven approximately 40 feet into the
soils underlying the landfill The garbage landfill may freely consolidate or settle
over time without adversely impacting or influencing the towers or their supporting
foundations

Garbage will be removed from all excavated holes prior to installation of the

casings The excavated holes will be cleaned and free ofany significant amounts

of garbage when the casings are installed Based on prior design experience for
similar landfill conditions it is anticipated that piles measuring 14 square will be

incorporated in the nal design These piles have avery small crosssection As

a consequence of excavation hole cleaning and casing installation there will be no

significant amount of garbage driven into the underlying soils

44 Mr Delfino is off target with his comments The important and structurally
significant components are the concrete piles not the casing or grout within the

casing The precast prestressed PCPs concrete piles will be constructed using
Type II or Type V cement which will in themselves provides their own protection
and will further provide protection for embedded steel materials within the pile cross

section The casings either steel or HDPE are not functionally important after

pile driving installations have been completed As noted in the prior response by
others adequate provisions will be included in the final project construction plans
and specifications to ensure proper casing pile and grout installation

Mr Delfino is mistaken in his assertion that casings ofthis type and size in garbage
is uncommon The undersigned has designed several AM broadcast tower projects
which are situated on landfills There is nothing uncommon or unusual with

respect to the casing or grout diameter The undersigned has incorporated casings
up to 8 feet in diameter in prior project plans and specifications
The PCPS piles will be designed with sufficient axial and bending capacity to

accommodate all anticipated loads Pore pressure and fracture pressure gradients
are commonly associated with deep wells such as those in the oil exploration and

drilling industry where well depths reach several thousand feet and are not of

importance or significance in comparatively shallow excavations such as those

proposed herein Nonetheless sufficient reserve moment and shear capacity will

be incorporated in the final design ofthe PCPS piles to resist reasonably anticipated
shear aad bending loads that may extend along the length ofthe piles
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45 Please refer to the last paragraph of page 2 of this response to comments The

tower maintenance and inspection schedule will exceed the minimum requirements
established by the telecommunications industry via Annex E of the TIAEIAdesign
standard The minimum requirements ofAnnex E have proven adequate to ensure

the longterm safety of communication structures Insofar as the project plans and

specifications and the terms of the lease agreement will exceed those minimum

standards the proposed operations and maintenance schedule will be adequate

Failure to comply with terms of the lease agreement may provide adequate cause for
termination ofthe agreement in which circumstance the towers would be removed

Tower maintenance and inspections mitigate the likelihood of structural failure due

to material degradation or damage In effect all modes of structural failure are

thereby mitigated

The last two of Mr Delfinos questions in this section exhibit a fundamental

misunderstanding ofpotential structural failure modes There is insufficient time to

respond in full to these questions But the subject can be summarized by stating
that structural failure is successfully mitigated by a combination of competent
design quality construction and routine maintenance and inspection All three

aspects have been addressed herein Hence all potential structural failure modes

have been addressed

46 Contrary to Mr Delfinos assertion the term as low as reasonably practicable has

no specific meaning or procedure There is no such definition found anywhere in
the canons ofprofessional engineering practice

Building codes and design standards have been developed as consensus documents
to establish reasonably practicable safety for the public The minimum loads
safety factors and prescriptive design procedures stipulated in the various building
codes and design standards have been adopted for the express purpose of

safeguarding public health and safety When adopted by the local building
authority these codes and standards establish the reasonably practicable risk to

public safety and health Hence any proposed structure that complies with the

provisions of the currently adopted design codes and standards will provide
reasonably practicable safety for the public

Contrary to Mr Delfinos assertion the 2007 CBC 2006 IBC and all other building
codes and design standards are not generic Specific requirements have been
established for each type of structure In addition to the design provisions found in
the 2007 CBC 2006 IBC design provisions found in ASCE 7 and the TIAEIA222

design standard have been specifically developed for the purpose of ensuring safe

tower design In combination these codes and standards provide an adequate basis
for the design construction and maintenance ofcommunication structures
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46 contd Even so these documents do not replace the engineering judgment of the

professional engineer who must use his education training and experience to

safeguard the public Therefore the applicant is not solely relying on the Building
Code to provide adequate risk abatement

The undersigned has beem designing communication structures for more than 27

years Based on that experience it is my professional opinion that the building
codes and design standards applicable to towers are sufficiently conservativeie
safe to provide adequate public safety and that any tower structure conforming to

the provisions thereofpose an extremely small risk to the public

Many dozens ofAM broadcast communication towers have been in service since the

1930s These towers were designed using codes and standards that applied much

less load to the structure than is applied under current design standards Over time
the applicable codes and standards have dramatically increased the loads applied to

communication towers The applied loads have increased by as much as 60

percent In the same time our understanding of material and structural behavior

has dramatically increased As a consequence evemthough AM towers designed
and constructed in the 1930shave been proven adequate substantial increases have

been made in design loads to the extent that any conforming communications tower

that is designed and constructed using current building codes and standards will have

an extremely small risk offailure

Mr Delfino is referred to 2007 CBC 2006 IBC Chapter 16 Section 3108 and other

sections and chapters as applicable ASCE 905 and TIAEIA222F96 The final

design will be peer reviewed by the City ofHayward and will form part of the public
record when complete

With regard to landfill construction no building code or design standard can

encompass all possible circumstances or conditions In those particular cases the

judgment and experience of the engineering professional must come into play The

undersigned has successfully designed many AM broadcast towers for construction

at landfills and more difficult sites This has been done in a cooperative effort with

the project geotechnical engineers construction contractors and others who all bring
their expertise to the project
The remainder of Mr Delfinos questions are too broad in scope to permit a

reasoned response His query can potentially include very fundamental aspects of

structural engineering such as the material engineering assumption that plane
sections remain plane when steel and concrete are subjected to bending forces As

a consequence no response is either practicable or possible herein
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In closing the proposed AM tower structures and their supporting foundation systems will comply with

the most recently adopted versions of the applicable building codes and design standards These
codes and standards provide adequate safety for the public
The undersigned engineer has in the past successfully designed AM broadcast towers for installation at

landfills and other difficult sites Adequate maintenance and inspections will be provided to ensure

the continued safe operation of the broadcast facility
The response to comments contained herein is limited in scope of my engineering expertise as a

licensed Civil and Professional Engineer in the State ofCalifornia Any other perceived response is

unintentional

Sincerely

D Wayne Davidson PE CE SE



State of California The Arnold Schwarsenegger Governor

DEPARTMENT OF PARKS AND RECREATION PD Box 942696 Sacramento CA 94296OOD1

9166518572

March 11 2009

Mr Robert Bauman Director

Public Works Department
City of Hayward
777 B Street
Hayward CA 94541

RE 1974 Bond Act Per Capita Program
Hayward Shoreline Park Project 010022

Dear Mr Bauman

Ruth Colemanplector

iEXHIBIT J

MAR 12 2009

Dept of QubUc Works

This is a correction tothe letter dated February 24 2009 that was sent to you That

letter made reference on two occasions to cell towers In fact those references

should have been to radio towers

Again thank you for your August 6 2008 letter inquiring if the1974 Bond Act would

prohibit the proposed placement of radio towerson a 59acre cityowned parcel The
information and documentationyouprovided assisted the Department of Parks and

Recreation Department in understanding the current proposal and previous grant
project activity pertinent to your inquiry

After conducting a thorough review the DepartmenYconcluded that placing the radio
towers on the 59 acres will not breach the Cityscontract with the Department nor is the

City operating against the terms of the 1974 Bond Act

Again thank you for your inquiry Should you have any additional questions about this

matter please feel free to contact me at 91fi6518572crvia email at
dvineCaparkscaaov

Sincerely

Deborah Viney Supervisor
Office of Grants and Local Services

cc Patti Keating Chief Office of Grants and LocalSerulces
Jean Lacher Section Manager Off ice of Grants and Local Services
Lowell Candowski Project Officer Office of Grants and Local Services



RESOLUTION NO 09

Introduced by Council Member

EI9X01
RESOLUTION ADOPTING THE INITIAL STUDY
MITIGATED NEGATIVE DECLARATION AND

MITIGATION MONITORING AND REPORTING PROGRAM
AND APPROVING CONDITIONAL USE PERMIT NO

PL 20060172AND THE RELATED LEASE AND FEE

AGREEMENT

WHEREAS Conditional Use Permit Application NoPL20060172concerns

a request for a use permit and approval of the related lease and fee agreement to construct

four 199foot tall radio transmission towers and a transmission building the Project on

Cityowned property in the Flood Plain and Industrial Zoning Districts located at 3050 West

Winton Avenue at the western terminus of West Winton Avenue the Property and

WHEREAS the Planning Commission is typically the approving body for a

conditional use permit however because the proposed Project is located on Cityowned
property and includes a proposed lease and fee agreement this Project is subject to review by
the City Council and

WIIEREAS on May 22 2008 the Planning Commission voted 43 to

recommend adoption of the Initial Study Mitigated Negative Declaration and Mitigation
Monitoring and Reporting Program and approval of the Project to the Council and

WHEREAS the State of California Department of Parks and Recreation the
Department has concluded that the placement of the proposed radio towers on the Property
is consistent with the requirements of the California State Beach Park Recreational and

Historical Facilities Act of 1974 which provided funding toward acquisition of the Property
and the terms of the Citys agreement with the Department pursuant thereto and

WHEREAS the City Council of the City of Hayward hereby finds and

determines that

The Project has been reviewed according to the standards and requirements of

the California Environmental Quality Act CEQA and an Iuitial Study has

been prepared for the Project Based on the Initial Study the public comments

and the responses thereto the City Council finds that there is no substantial

evidence that the Project with the recommended mitigation measures will have

any significant effects on the environment and a Mitigated Negative
Declaration and Mitigation Monitoring and Reporting Program have been

prepared The City Council has reviewed and considered the Initial Study and



Mitigated Negative Declaration and finds that these documents reflect its

independent judgment and analysis

2 The KNTS radio towers are desirable for the public convenience and welfare in
that the area where KNTS can be heard will be significantly increased for

nighttime hours Portions of the Hayward area currently do not receive the

KNTS signal at night The proposed towers would allow the signal to be

broadcast to more of the East Bay area at night The towers would also

significantly expand the broadcast area in the North Bay area during daytime
and nighttime

3 The Project will not impair the character and integrity of the Industrial Zoning
District and surrounding area in that the zoning district allows radio
transmission towers and there are already several in the area There are also

existing electrical transmission towers in the vicinity that affect the viewshed

The conditions imposed on the Project and the location of the towers compared
with other towers in the area will ensure that the use will not create significant
visual impacts on the surrounding area

4 The Project will not impair the character and integrity of the Flood Plain

Zoning District and surrounding area in that the majority of the site is not

subject to tidal or flood water inundation The conditions imposed on the

Project will ensure that the use will have no significant impact on the nearby
wetlands Potential impacts to biological resources have been analyzed in the

Initial Study and have been determined to be less than significant with the

mitigation measures incorporated

5 As documented in the Initial Study the Project will not be detrimental to the

public health safety or general welfare in that the expected radio frequency
emissions have been analyzed by an electrical engineer whose analysis
concludes that with the proposed mitigation measures the emissions would be

safe for the public Any radio frequency interference as conditioned will be

resolved by the applicant In additionradio frequency emissions are regulated
by the Federal Communications Commission and the Project is subject to such

regulation

6 The radio towers and associated equipment will be in harmony with applicable
City policies and the intent and purpose of the Industrial Zoning District in that

the Conservation and Environmental Protection Element of the General Plan

recognizes the site as a potential location for radio towers and the project is

consistent with the purpose and intent of the Industrial and Flood Plain

Districts

7 The Initial Study Mitigated Negative Declaration public comments and

responses together with the other documents that constitute the administrative

record of proceedings for this Project are located at the City of Hayward
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Development Services Department located at 777 B Street in Hayward
California care of Erik Pearson

NOW THEREFORE BE IT RESOLVED that the City Council of the City of

Hayward based upon the aforementioned findings hereby adopts the Mitigated Negative
Declaration and Mitigation Monitoring and Reporting Program and approves Use Permit

Application NoPL20060172 subject to the attached conditions ofapproval

BE IT FURTHER RESOLVED that the City Manager is hereby authorized to

negotiate and execute the proposed Lease and Fee Agreement in a form approved by the City
Attorney

IN COUNCIL HAYWARD CALIFORNIA 2009

ADOPTED BY THE FOLLOWING VOTE

AYES COUNCIL MEMBERS

MAYOR

NOES COUNCIL MEMBERS

ABSTAIN COUNCIL MEMBERS

ABSENT COUNCIL MEMBERS

ATTEST

City Clerk of the City of Hayward

APPROVED AS TO FORM

City Attorney of the City of Hayward
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