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DATE January 20 2009

TO Redevelopment Agency Board Members

FROM Redevelopment Director

3

SUBJECT Appropriation ofFunds to make Additional PassThrough Tax Increment

Payments to Local Educational Agencies Pursuant to Assembly Bill 1389

RECOMMENDATION

That the Redevelopment Agency Board adopts the attached resolution appropriating funds and

authorizing the Executive Director to make payments to local taxing entities including the County
ERAF fund in the total amount not to exceed1600000 in order to comply with the requirements
ofAB 1389

BACKGROUND

Since the passage of the major redevelopment reform bill AB 1290 in 1993 it has been mandatory
for redevelopment agencies to make payments ofaportion of their annual property tax increment

revenues to the local taxing entities who would have otherwise received such revenue pass
throughpayments The AB 1290 statutorypassthroughpayment is required of all redevelopment
plans and amendments adopted after January 1 1994 and in Hayward these payments apply to the

Burbank and the MissionFoothillSubAreas which wereadded to the original Downtown

Hayward Redevelopment Area in 1998 and 2001 respectively AB 12901egislation includes a

formula for three tiers ofpayments which start in the first year an Agency receives tax increment
at a total of25of the gross tax increment allocated net ofthe 20 required housing set aside

mathematically this first tier setaside is equivalent to the housing setaside amount Beginning in

the 11th year of tax increment revenues the second tier ofpassthroughpayments begins and the

pass through amount increases to 41of gross revenues and in the 31St year of tax increment

receipts the passthrough payment level increases to 55 Typically project areas have a life of45

years

While the AB 12901egislation did not require existingproject areas to make pass through payments
SB 211 subsequently required that wheneverpre1994 project areas were amended to extend the

length oftime during which they could receive tax increment they would also need to make pass

through payments once their original time limits had been reached As aresult Hayward is now

making pass through payments for both the original Downtown area as well as the 1987 Annex

Area which wereboth originally set to expire bynow but were extended to December 2028 as part
of the 1998 Burbank Redevelopment Plan Amendment These pass through payments are much

less significant than the AB 1290 payments



Payments to the taxing entities are made shortly after the close of accounts for the fiscal year so that

the Agency can calculate exactly how much tax increment it has collected for the entire fiscal year

The Hayward Redevelopment Agency calculates payments for 17 agencies each year and the top
three payees are Alameda County the City of Hayward and Hayward Urrified School District

Please refer to the attached schedule ofpassthrough payment calculations For the fiveyear
reporting period the Agency has made a total of3186316inpassthroughpayments See Exhibit

A Schedule ofPass Through Payments Due to Taxing Entities County Methodology

AB 1389 was adopted at the end ofthe last legislative session and signed into law on September
30 2008 The purpose ofthe bill was to require redevelopment agencies to report to their local

county auditors and for county auditors to report to the State ControllersOffice SCO regarding
the status of the redevelopment pass through payments Due to the number of questions about the

calculation and payments which subsequently arose the deadline for the initial report was extended

from October to December 5 2008 ByDecember 15 2008 the county auditors had to report to the

SCO a list ofthe redevelopment agencies that the county auditors did not concur with regarding
their pass through payment obligations By February 15 2009 the county auditors must submit

another report to the SCO regarding agencies which are still not in compliance with their pass
through obligations or have not made all required pass throughpayments to local educational

agencies

If an agency is listed in the CountysFebruary ls report to the SCO as beingnoncompliant as to

the calculation ofpass though payment obligations or owespassthroughpayment amounts to a

Local Educational Agency LEA then that agency is subject to severe restrictions including a

prohibition on encumbering any funds incurring new debt and arequirement to reduce its
administrative costs to 75 ofthe average cost for the prior fiscal year The Agency also must pay
apenalty interest rate on outstanding payments owed to any LEAs The State Controller does have
the ability to waive these restrictions for 12 months if an agency is deemed to have a legitimate
dipute with their countyauditorcontroller

DISCUSSION

As noted above anumber of questions about how to calculate the pass through payments have

surfaced as aresult of AB 1389 and it appears that calculation methods have varied between

redevelopment agencies as well as counties Even legal and fiscal experts have not agreed on all

points pertaining to the calculations Through the reporting process staff has discovered that it has

made some minor errors bothpositive and negative in its calculation methods However
excepting an issue as to whether agencies are required to make pass through payments to the County
Educational Revenue Augmentation Fund ERAF the Agencys pass through payments are

relatively consistent with the Countyscalculations

In Alameda County the most significant AB 1389 issue has been whether redevelopment agencies
are required to make pass through payments to the County ERAF fund The ERAF fund was

created in the early 1990s as a result of astate fiscal crisis In essence the purpose ofthe fund was

to divert aportion ofproperty tax revenue from counties cities and special districts in order to

assist in funding local educational agencies The Alameda County AuditorControllermaintains
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that redevelopment agencies are also required to make pass through payments to the County ERAF

fund if they do not the AuditorControllermustreallocate the ERAF burden among the other

jurisdictions or the educational agencies will beshortfunded Redevelopment legal counsel and

fiscal advisors disagree with this stand and have advised that state law specifically exempts
redevelopment agencies from making passthroughpayments to ERAF funds The exception to this

rule is that special state legislation has been adopted from time to time which has required that all

redevelopment agencies make ERAF payments directly to the State While the State did not impose
such apayment last year this year the Hayward Redevelopment Agencywill need to apayment to

the State in the amount of909401

Faced with the contradiction between Alameda Countysposition and the Agencys advisors
Hayward has opted to annually calculate and set aside in its own accounts an amount which is

approximately equivalent to the County ERAF pass through amount until the matter can be

resolved Several ofthe other Alameda County redevelopment agencies including Alameda

Countys redevelopment agency have also calculated and set aside an ERAF payment For the

AB 1389 fiveyear reporting period the cumulative County ERAF amount that has been set aside

by Hayward is approximately1551995

While not much direction has previously been provided on this matter the consensus ofopinion is

that the amounts that are being set aside for the County ERAF fund should bereallocated and paid
to the other taxing entities as pass through payments in accordance with the spirit ofAB 1290

The AB 1389 Report that was submitted by the Agency in December was reviewed in detail by staff

at the CountyAuditorControllersoffice As previously noted the County staff has helpfully
pointed out some errors in the Agencys calculation methods which have been verified with the

Agencys fiscal consultant However the County has also maintained its position regarding the

need to make apass through ERAF payment Tn addition the Countyreallocates aportion ofthe

ERAFpassthroughpayment burden so as to increase pass through amounts owed to the County
and several other jurisdictions Under the Countysmethodology the City ofHayward is among
the jurisdictions entitled to an additional share ofpass through payments even though the City
adopted resolutions electing to return ordefer its pass throughpayments for both the Burbank and

Mission amendment SubAreasfor five years after these areas were added to the Project Area

With respect to the Hayward Unified School District the pass through amounts shown as being
owed are net ofamounts that would be withheld as a result ofthe Agencys Public Facilities

Development Agreement with the District for repayment for the construction ofBurbank

Elementary School As aresult under the County methodology it is estimated that the Agency
owes a total of1561880 to 14 of 17 taxing entities including ERAF and that the Agency has

overpaid and could be due for a total of719488 future payment credits from three entities please
refer to the last page of Exhibit A

AB 1389 requires only that the County report any outstanding payments that owed to Local

Educational Agencies LEAs However based on recent discussions held by the CRA with the

State Controller it appears that the State also wants to ensure that other taxing entities that maybe
owed funds are paid Finally because the Agency has not as of the writing of this report received

notice from the County that its calculations are correct staff recommends that the Agency Board

authorize an appropriation of up to1600000 to allow for any final adjustments
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The California Redevelopment Association CRA and the Agencyslegal counsel at McDonough
Holland and Allen both advised that in the event that agencies dispute the County Auditor

Controllerspass through payment calculations agencies should match their AB 1389 Reports to the

Countysmethodology and notify the County in writing that they are doing so in order to satisfy the

requirements ofAB 1389 and that they dispute the Countys methods Agencies were also advised

to meet with their CountyAuditorControllers to try and resolve the dispute and in the event that

this is not possible to make any necessary payments under protest In this way agencies will avoid

the severe penalties that could be imposed fornoncompliant agencies Agencies are then advised

to meet with the State Controllersoffice to attempt to resolve the dispute Staff has spoken with

the CountyAuditorControllersstaff several times and invited County staff to meet with all

Alameda County redevelopment agencies at ameeting in Hayward on Friday January 16th While

the County staffdeclined the meeting the agencies decided to meet anyhow to discuss the AB 1389

process and to hear about ameeting that the CRA and Ethan Walsh ofMcDonough Holland and

Allen held with the State Controller on Wednesday January 14th

FISCAL IMPACT

The Agency has set aside a total of1551 995 for the past five years as aresult ofthe Countys
position regarding the County ERAF fund therefore the net effect ofthe16 million appropriation
would be to commit anet amount of48005 in new Agency funds for pass throughpayments In

addition staff will seek payment credits back from taxing entities that may have received pass

throughpayments in excess ofthe required amount when this issue is resolved

PUBLIC CONTACT

No public meetings have been held regarding this matter

SCHEDULE or NEXT STEPS

If the payments are approved staff will process the payments to the Local Educational Agencies
the County ERAF fund and the other taxing jurisdictions Staffwill accompany the payments with

a letter explaining the situation noting that the payments are being disputed and recommend to the

County and other entities that the amounts be impounded until this dispute can be resolved by the

State Controller or clarifying legislation
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Prepared by

Maret artlett RedevelopmentDirector

Recommended by

Fran David Assistant City Manager

Approved by

City Manager

Exhibit A Schedule of Payments Due to Taxing Entities County Methodology
Exhibit B Report ofAdditional Payments Obligations to Local Educ Agencies
Resolutions
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REDEVELOPMENT AGENCY OF THE CITYAOFIAYWARD

RESOLUTION NO 09
YV1

Introduced by Agency Member

RESOLUTION AMENDING RESOLUTION 08097 THE

BUDGET RESOLUTION FOR FISCAL YEAR 200809
RELATING TO AN APPROPRIATION OF FUNDS AND

AUTHORIZING THE EXECUTIVE DIRECTOR TO

MAKE PAYMENTS TO LOCAL EDUCATIONAL

AGENCIES TO COMPLY WITH ASSEMBLY BILL 1389

BE IT RESOLVED by the Redevelopment Agency Board of the City of

Hayward that Resolution No 08097 as amended the Budget Resolution for Fiscal Year

2009 is hereby further amended by approving an appropriation of1600000 from the

Redevelopment Fund Fund 451 to make payments to Local Educational Agencies as

required by Assembly Bill 1389 AB 1389

BE IT FURTHER RESOLVED that the Executive Director is hereby
authorized and directed to make payments to Local Educational Agencies in an amount

not to exceed1600000 in order to comply with the requirements of AB 1389

HAYWARD CALIFORNIA 2009

ADOPTED BY THE FOLLOWING VOTE

AYES AGENCY MEMBERS

MAYOR

NOES AGENCY MEMBERS

ABSTAIN AGENCY MEMBERS

ABSENT AGENCY MEMBERS

ATTEST

City Clerk of the City of Hayward

APPROVED AS TO FORM

City Attorney of the City of Hayward


