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CITY COUNCIL MEETING FOR JUNE 24, 2014 

777 B Street, Hayward, CA 94541 
www.hayward-ca.gov 

 
 

 
 

REVISED 
 

CLOSED SESSION 
Closed Session Room 2B – 4:00 PM 

 
1. PUBLIC COMMENTS   
 
2. Conference with Legal Counsel 

Pursuant to Government Code 54956.9 
 Anticipated Litigation (one case) 

 
3. Conference with Legal Counsel 

Pursuant to Government Code 54956.9 
 Pending Litigation 

a. Hackney v. City of Hayward, U.S.D.C., N.D. CA, C-14-1714 
b. Shah v. City of Hayward, U.S.D.C., N.D. CA, C-13-4516 
c. Stoddard-Nunez v. City of Hayward, U.S.D.C., N.D. CA, C-13-04990 
d. Whitted v. City of Hayward, U.S.D.C., N.D. CA, C-14-02526 
e. Ochoa v. City of Hayward, U.S.D.C., N.D. CA, C-14-02385 
f. Net Connection, LLC v. City of Hayward, U.S.D.C. N.D., CA 13-1212 
g. Chrysler Group Realty, etc. v. City of Hayward, A.C.S.C. No. RG14722275 

 
4. Conference with Labor Negotiators 

Pursuant to Government Code 54957.6 
 Lead Negotiators:  City Manager David; City Attorney Lawson;  Assistant City Manager McAdoo; 

Finance Director Vesely; Deputy City Attorney Vashi; Director of Maintenance Services McGrath; 
Acting Human Resources Director Collins; Senior Human Resources Analyst Monnastes;  
Community and Media Relations Officer Holland; Jack Hughes, Liebert, Cassidy and Whitmore  

Under Negotiation:  All Groups 
 

5. Conference with Real Property Negotiators 
Pursuant to Government Code 54956.8 
 Under Negotiation:  South Hayward BART Land Purchase and Requisition 

Lead Negotiators:  City Manager David, Assistant City Manager McAdoo, City Attorney Lawson, 
Project Consultant DeClercq, Development Services Director Rizk, Finance Director Vesely, and 
Heather Gould and Rafael Yaquian from Goldfarb Lipman 

 
6. Adjourn to Special Joint City Council/Redevelopment Successor Agency/Housing Authority Meeting 
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SPECIAL JOINT CITY COUNCIL/REDEVELOPMENT SUCCESSOR AGENCY/ 
HOUSING AUTHORITY MEETING 

Council Chambers – 7:00 PM 
 
CALL TO ORDER Pledge of Allegiance Council Member Zermeño 
 
ROLL CALL 
 
CLOSED SESSION ANNOUNCEMENT 
 
PRESENTATION 

Certificate of Recognition to Hayward High Student Bobbie Reyes-Kaguay for 
Regional Competition at the Computer History Museum 

 
PUBLIC COMMENTS 
_____________________________________________________________________________________ 
 
The Public Comment section provides an opportunity to address the City Council on items not listed on the 
agenda or Work Session, or Informational Staff Presentation items.  The Council welcomes your comments and 
requests that speakers present their remarks in a respectful manner, within established time limits, and focus on 
issues which directly affect the City or are within the jurisdiction of the City.  As the Council is prohibited by 
State law from discussing items not listed on the agenda, your item will be taken under consideration and may be 
referred to staff. 
______________________________________________________________________________________ 
______________________________________________________________________________________ 
 
NON-ACTION ITEMS: (Work Session and Informational Staff Presentation items are non-action items.  
Although the Council may discuss or direct staff to follow up on these items, no formal action will be taken.  Any 
formal action will be placed on the agenda at a subsequent meeting in the action sections of the agenda.) 
______________________________________________________________________________________ 
 
 
WORK SESSION (60-Minute Limit) 
 
1. 21st Century Library & Community Learning Center – Design Update (Report from Library and 

Community Services Director Reinhart) 
 Staff Report 

  
______________________________________________________________________________________ 
 
ACTION ITEMS: (The Council will permit comment as each item is called for the Consent Calendar, Public 
Hearings, and Legislative Business. In the case of the Consent Calendar, a specific item will need to be pulled by a 
Council member in order for the Council to discuss the item or to permit public comment on the item.  Please notify 
the City Clerk any time before the Consent Calendar is voted on by Council if you wish to speak on a Consent Item.) 
______________________________________________________________________________________ 

 

4



Council Agenda 062414 

 

3 

CONSENT CALENDAR  
 

2. Approval of Special Minutes of the City Council Meeting on June 10, 2014 
 Draft Minutes 
  
3. Cast Iron Water Pipeline Replacement FY14 Project:  Approval of Addendum and Rejection of 

Bids 
 Staff Report 
 Attachment I Resoluttion 
 Attachment II Location Map 
 Attachment III Bid Summary 
  
4. Adoption of a Resolution Approving an Amendment for $49,000 to a Professional Services 

Agreement for Associate Planner Services in the Planning Division 
 Staff Report 
 Attachment I Resolution 
  
5. Adoption of Resolution Extending the Inclusionary Housing Interim Relief Ordinance for a Six-

Month Period 
 Staff Report 
 Attachment I Resolution 
  

 
_____________________________________________________________________________________ 
 

The following order of business applies to items considered as part of Public Hearings and 
Legislative Business: 
 Disclosures 
 Staff Presentation 
 City Council Questions 
 Public Input 
 Council Discussion and Action 

_____________________________________________________________________________________ 
 

PUBLIC HEARING  
 
6. Adopt Resolutions and Introduce Ordinances Regarding Establishment of Zoning Regulations 

Related to the Retail Sales of Tobacco and Tobacco-Related Products, Including Electronic 
Cigarettes, as well as Proposed New Fees and Amendments to the City’s Smoking Pollution Control 
Ordinance (Text Amendment Application No. PL-2013-0389); the City has Prepared a Negative 
Declaration, which Concludes That the Project Will Not Have a Significant Negative Impact on the 
Environment; Applicant:  City of Hayward (Continued from June 17, 2014) (Report from 
Development Services Director Rizk) 

Staff Report 
Attachment I Draft Ordinance Regarding Proposed Tobacco Retail Sales Regulations  
Attachment II Draft Ordinance Regarding Proposed Revisions to the General Commercial 
(CG) Zoning District Regulations  
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Attachment III Draft Ordinance Regarding Proposed Revisions to the Smoking Pollution 
Control Ordinance Definitions 
Attachment IV Draft Resolution Regarding Proposed Ordinances and the Negative 
Declaration/Initial Study 
Attachment V Draft Resolution Regarding Proposed Revisions to the Master Fee Schedule 
Attachment VI Negative Declaration/Initial Study 
Attachment VII May 22, 2014 Planning Commission Agenda Report and Minutes 
Attachment VIII Public Comment Letters 
Attachment IX Petition submitted at May 22, 2014 Planning Commission Meeting 
 

7. Approval of Disposition, Development, and Loan Agreement for disposition of certain real property 
located at 123-197 A Street and a $600,000 loan of Housing Authority funds, both for the 
development of a ten (10)-unit affordable homeownership project to be constructed by Habitat for 
Humanity East Bay/Silicon Valley, Inc. and Approval of Categorical Exemption under Section 
15332 of the CEQA Guidelines for the Project (Report from Assistant City Manager McAdoo) 

Staff Report 
Attachment I Council Resolution 
Attachment II Authority Resolution 
Attachment III Appropriation Resolution  
Attachment IV Site Plan 
 

 
LEGISLATIVE BUSINESS  

 
8. Gann Appropriations Limit for FY 2015 (Report from Finance Director Vesely) 

Staff Report 
Attachment I 
Attachment II 
 

9.  Approval of the FY 2015 Annual Operating Budget and Appropriations for FY 2015; Approval of 
the FY 2015 Capital Improvement Program Budget and Appropriations for FY 2015; Approval of 
the Hayward Redevelopment Successor Agency Budget; Approval of the Hayward Housing 
Authority Budget (Report from Finance Director Vesely)   

*** Report will be available no later than June 23, 2014 *** 
Resolutions (4) 
Redevelopment Successor Agency Resolution 
Housing Authority Resolution 
 

COUNCIL REPORTS, REFERRALS, AND FUTURE AGENDA ITEMS  
 
Oral reports from Council Members on their activities, referrals to staff, and suggestions for future 
agenda items. 
 
ADJOURNMENT 

 
NEXT REGULAR MEETING – 7:00 PM, TUESDAY, JULY 1, 2014  
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______________________________________________________________________________________ 
 
PUBLIC COMMENT RULES: The Mayor may, at the beginning of the hearing, limit testimony to three (3) minutes 
per individual and five (5) minutes per an individual representing a group of citizens or organization. Speakers will 
be asked for their name before speaking and are expected to honor the allotted time. Speaker Cards are available 
from the City Clerk at the meeting. 
_______________________________________________________________________________________ 
______________________________________________________________________________________ 
 
PLEASE TAKE NOTICE that if you file a lawsuit challenging any final decision on any public hearing or 
legislative business item listed in this agenda, the issues in the lawsuit may be limited to the issues that were 
raised at the City's public hearing or presented in writing to the City Clerk at or before the public hearing.  
PLEASE TAKE FURTHER NOTICE that the City Council has adopted Resolution No. 87-181 C.S., which 
imposes the 90 day deadline set forth in Code of Civil Procedure section 1094.6 for filing of any lawsuit 
challenging final action on an agenda item which is subject to Code of Civil Procedure section 1094.5.  
_______________________________________________________________________________________ 
 
***Materials related to an item on the agenda submitted to the Council after distribution of the agenda packet 
are available for public inspection in the City Clerk’s Office, City Hall, 777 B Street, 4th Floor, Hayward, during 
normal business hours. An online version of this agenda and staff reports are available on the City’s website.  
Written comments submitted to the Council in connection with agenda items will be posted on the City’s website.  
All Council Meetings are broadcast simultaneously on the website and on Cable Channel 15, KHRT. *** 

 
Assistance will be provided to those requiring accommodations for disabilities in compliance with the Americans 
with Disabilities Act of 1990.  Interested persons must request the accommodation at least 48 hours in advance of 

the meeting by contacting the City Clerk at (510) 583-4400 or TDD (510) 247-3340. 
 ________________________________________________________________________________________________ 

 
 
 
 
 
 
 
 
 
 
 

Please visit us on: 
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DATE: June 24, 2014 
 
TO: Mayor and City Council  
  
FROM: Director of Library & Community Services  
 Director of Public Works – Engineering & Transportation 
 
SUBJECT: 21st Century Library & Community Learning Center – Design Update 
 
 
RECOMMENDATION 
 
That the Council reviews tonight’s presentation of the 21st Century Library project design update, 
and provides feedback to staff and the architects for the design development phase of the project.  
 
BACKGROUND 
 
For Council’s convenience, quick links to previously presented project data and background 
information – approximately 800 pages of material – are provided in the list below: 
 

• 2008: Community Needs Analysis for a New Hayward Library  
(Page + Moris, 2008; 83 pages. http://bit.ly/Community-needs-analysis) 

• 2008: Site Recommendation – Library Commission   
 (COH, 11/17/2008; 7 pages. http://bit.ly/Lib-commission-11-17-2008) 

• 2010: Building Program – Hayward Library and Community Learning Center    
 (Page + Moris, 2010; 140 pages. http://bit.ly/Building-program) 

• 2010: Preliminary Design Concepts for a New Library – Presentation 
 (Noll+Tam, 11/09/2010; 94 pages. http://bit.ly/Prelim-design-presentation) 

• 2010: Preliminary Design Options for a New Library – Staff Report 
 (COH, 11/09/2010; 12 pages. http://bit.ly/Prelim-design-report) 

• 2011: Survey – Bond Measure Feasibility  
 (Godbe Research, 2011; 386 pages. http://bit.ly/Bond-feasibility-survey) 

• 2012: Data – Bay Area Library Rankings by Size 
 (California State Library, 2012; 1 page. http://bit.ly/Library-size-per-capita) 

• 2013: Design Visualizations of a 21st Century Library - Presentation 
  (COH, 07/16/2013; 37 pages. http://bit.ly/design-visualizations)  
• 2013: Design Visualizations of a 21st Century Library – Staff Report 
  (COH, 07/16/2013; 12 pages. http://bit.ly/design-viz-report)  
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• 2014:  Resolution Placing a Revenue Measure on the June Ballot - Presentation  
  (COH, 03/04/2014; 13 pages. http://bit.ly/measure-c-presentation)  
• 2014:  Resolution Placing a Revenue Measure on the June Ballot – Staff Report, 03/04/2014  
  (COH, 2014; 22 pages. http://bit.ly/measure-c-report)  
 

PUBLIC CONTACT 
 
2007:  Extensive community surveys, interviews, and focus groups are convened, involving over 

1,800 participants. 
 

2008:  The Community Needs Analysis for the Future Hayward Library report is presented to 
Council and made available in the Library and on the City website. 

 
2008:  The Library Commission holds several public meetings to discuss the draft building 

program; review and discuss building site alternatives; and recommend a building site to 
Council. 

 
2008:  Community stakeholder focus groups are convened to discuss and develop “open space” 

park design alternatives. 
 
2010:  Community stakeholder focus groups are convened to discuss and develop preliminary 

building design options and “open space” park design concept 
 

2010:  The Hayward Library & Community Learning Center Building Program – containing 
detailed space allocations and adjacencies for the new facility – is published and made 
available to the public in the Library on the City’s website. 

 
2010:  Library Commission public meetings to review and discuss preliminary building design 

options for recommendation to Council. 
 
2010:  City Council and Library Commission jointly convene in public work session to review 

preliminary design concepts and select a final design concept (“Heart of the City” concept) 
to move forward. 

 
2011: Calpine corporation donates $10,000,000 to the City of Hayward to help fund the 21st 

Century Library & Community Learning Center for Hayward project. 
 
2011: Bond Measure Feasibility Survey conducted to assess Hayward voter support for a potential 

facility bond measure to address an array of critical public facility needs including the 
library project. 

 
2013: Council Budget & Finance Committee convenes to review and discuss financing 

mechanisms for the City’s critical facility needs including the 21st Century Library & 
Community Learning Center for Hayward project. 
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2013: City Council convenes in work session to review new design visualizations of the 21st 
Century Library & Community Learning Center for Hayward based on the “Heart of the 
City” design concept. 

 
2014: Extensive community surveying and outreach is conducted in late 2013 and early 2014 to 

assess residents’ priorites for critical facility and service needs, including the 21st Century 
Library and Historic Library Park project.  
 

2014: City Council places a revenue measure on the June 3, 2014 ballot to provide funding to 
complete the 21st Century Library & Community Learning Center and Historic Library Park 
project, among other critical facility and service needs. 

 
2014: Community meetings to gather more public input and feedback on the 21st Century Library 

project and design concepts for the restoration of Historic Library Park. 
 
2014: Measure C, a half-cent local sales tax to fund critical City facilities and services including 

the 21st Century Library and Historic Library Park project, is passed by Hayward voters by 
an overwhelming 2-to-1 margin. 

 
NEXT STEPS 
 
With Council’s comments and concurrence, staff will proceed to: 

 
(1) Complete the design development phase of the 21st Century Library & Community Learning 

Center project; 
 

(2) Develop and bring back more detailed design plans to the Council for final review in 
November 2014. 
 

 
Recommended by:  Sean Reinhart, Director of Library & Community Services  
   Morad Fakhrai, Director of Public Works – Engineering & Transportation 
 
Approved by: 
 

 
 
 
Fran David, City Manager 
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DRAFT 1 

MINUTES OF THE SPECIAL CITY COUNCIL MEETING 
OF THE CITY OF HAYWARD 
City Council Chambers 
777 B Street, Hayward, CA 94541  
Tuesday, June 10, 2014, 7:00 p.m. 

 
The City Council meeting was called to order by Mayor Sweeney at 7:00 p.m., followed by the 
Pledge of Allegiance led by Council Member Salinas. 
 
ROLL CALL 
 
 Present: COUNCIL MEMBER Zermeño, Jones, Halliday, Peixoto, Salinas, Mendall 
   MAYOR Sweeney  
 Absent: None 
 
CLOSED SESSION ANNOUNCEMENT  
 
Mayor Sweeney reported that the Council met in closed session concerning three items: 1) conference 
with labor negotiators pursuant to Government Code 54957.6 regarding all groups; 2) conference with 
real property negotiators pursuant to Government Code 54956.8 regarding South Hayward BART Land 
Purchase and Requisition; and 3) conference with real property negotiators pursuant to Government 
Code 54956.8 regarding 2nd Street (at Walpert Street) Properties, APN 445-0050-018-00, APN 445-
0050-019-00, APN 445-0050-010-01.  There was no reportable action. 
 
PUBLIC COMMENTS 
 
Mayor Sweeney reminded candidates that campaign signs needed to be removed after the election. 
Mayor Sweeney directed staff to make sure to include Measure C -Transactions and Use (Sales) Tax 
in the proposed FY2015 Proposed Operating Budget. 
 
Ms. Ofelia Mendoza, Hayward resident, spoke about a citation that was issued for leaving her trash 
bin on the yard and requested that the fine be waived as she was now in compliance with the 
regulation. Mayor Sweeney asked staff to work with Ms. Mendoza and report back to Council.   
 
Mr. Elie Goldstein, Hayward business owner, brought to Council’s attention a property in the 
downtown referred to as the “white house” that was bringing a threatening element to downtown and 
requested the issue be addressed.  Mr. Goldstein added that downtown sidewalks continued to be less 
pedestrian friendly.   
 
Council Member Salinas noted he would be representing the City of Hayward in China at an inaugural 
event for China Silicon Valley with technology investors, food distributors and pharmaceutical 
industries; and would not be in attendance at the June 17 and 24, 2014, Council meetings.   
 
Mr. Kim Huggett, President of the Hayward Chamber of Commerce, encouraged everyone to attend 
the Downtown Hayward Street Parties on June 19, July 17, and August 21, 2014.  
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DRAFT 2

Mr. S.J. Samiul (aka Citizen Sam), Hayward resident, spoke about the Design Review for the new 
library on June 24, 2014; noted if Waste Management would consider issuing garbage discounts; 
reported sidewalk damage; indicated Standard Pacific Homes was working on weekends; and 
congratulated successful Council candidates and expressed support for Council Member Salinas to 
continue on Council. 
 
WORK SESSION  

 
1. Proposed FY 2015 Annual Operating Budget – Work Session #3 
 

Staff report submitted by Director of Finance Vesely, dated June 10, 
2014, was filed. 

 
Finance Director Vesely announced the report. 
 
Mayor Sweeney provided a synopsis of the accomplishments, goals and challenges of the Mayor and 
City Council Department as presented in the Proposed FY 2015 Annual Operating Budget.  
 
In response to Council Member Mendall’s question, City Manager David noted the last time Council 
had received a raise was in 2004. 
 
Assistant City Manager McAdoo provided a synopsis of the accomplishments, goals and challenges 
of the City Manager Department as presented in the Proposed FY 2015 Annual Operating Budget.  
 
Discussion ensued among Council members and City staff related to the budget for the City Manager 
Department.  There was support to keep the Neighborhood Partnership Program funded for FY 2015, 
there was strong support to fill the Economic Development Manager vacancy, and there was a 
request to keep the Council informed as the programming on Channel 15 gets improved.  Council 
praised the accomplishments by the department.   
 
City Attorney Lawson provided a synopsis of the accomplishments, goals and challenges of the City 
Attorney Department as presented in the Proposed FY 2015 Annual Operating Budget. Council 
praised the accomplishments by the department and there was support to add the paralegal position.  
In anticipation of her retirement, Assistant City Attorney Conneely was commended for her many 
years of quality service to the City. 
 
City Clerk Lens provided a synopsis of the accomplishments, goals and challenges of the City Clerk 
Department as presented in the Proposed FY 2015 Annual Operating Budget. City Clerk Lens 
requested additional staff for her department to assist with the ever increasing workload and meet 
service demand. 
 
Discussion ensued among Council members and City staff.  There was direction for the City Clerk 
and the City Manager to discuss options for filling a current vacancy in the department and to present 
the information at budget adoption. 
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DRAFT 3 

MINUTES OF THE SPECIAL CITY COUNCIL MEETING 
OF THE CITY OF HAYWARD 
City Council Chambers 
777 B Street, Hayward, CA 94541  
Tuesday, June 10, 2014, 7:00 p.m. 

Acting Human Resources Director Collins provided a synopsis of the accomplishments, goals and 
challenges of the Human Resources Department as presented in the Proposed FY 2015 Annual 
Operating Budget. 
 
Information Technology Director Guenther provided a synopsis of the accomplishments, goals and 
challenges of the Information Technology Department as presented in the Proposed FY 2015 Annual 
Operating Budget.  Director Guenther requested that Council authorize one additional 
Network/Microcomputer Specialist to help implement the initiatives brought forward by other 
departments.  
 
Discussion ensued among Council members and City staff.  There was strong support for adding a 
Network/Microcomputer Specialist and for approving new technology that would make the City 
more efficient.  
 
Mayor Sweeney directed City staff to consider the requests by Information Technology and City 
Clerk and present it to Council for action at budget adoption.    
 
Finance Director Vesely provided a synopsis of the accomplishments, goals and challenges of the 
Finance Department as presented in the Proposed FY 2015 Annual Operating Budget.   
 
Discussion ensued among Council members and City staff regarding the budget for the Finance 
Department, the Enterprise Resource Planning (ERP) system, sources to increase long-term revenues, 
and City of San Leandro’s business tax.  Council commended the department for its accomplishments 
during difficult times. 
 
There was discussion on the general budget and Council asked staff to provide estimated cost for the 
feasibility study for a possible Hotel and Business Conference Center; develop policies for funding 
levels of Unfunded Liabilities; consider a policy placing a limit on Real Property Transfer Tax; and 
incorporate Measure C commitments into the recommended budget that address the library, police 
protection, fire station improvements, and repairing potholes and streets.    
 
CONSENT 
 
2. Approval of Minutes of the City Council Meeting on May 20, 2014 
It was moved by Council Member Peixoto, seconded by Council Member Zermeño, and carried 
unanimously, to approve the minutes of the City Council Meeting on May 20, 2014. 
 
3. Adoption of a Resolution Approving an Amendment to the City of Hayward Salary Plan for 

Fiscal Year 2014 
  

Staff report submitted by Senior Human Resources Analyst Monnastes, 
dated June 10, 2014, was filed. 
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DRAFT 4

 
It was moved by Council Member Peixoto, seconded by Council Member Zermeño, and carried 
unanimously, to adopt the following:  
 

Resolution 14-069, “Resolution Approving the Amended Fiscal Year 
2014 Salary Plan Designating Positions of Employment in the City 
Government of the City of Hayward and Salary Range; and Superseding 
Resolution No. 14-018 and All Amendments Thereto” 

 
4. Recycled Water Project Environmental Assessment: Authorization for the City Manager to 

Execute Professional Services Agreement with SMB Environmental to prepare an Environmental 
Assessment for the Recycled Water Project 

  
Staff report submitted by Senior Utilities Engineer England, dated June 
10, 2014, was filed. 

 
It was moved by Council Member Peixoto, seconded by Council Member Zermeño, and carried 
unanimously, to adopt the following:  
 

Resolution 14-070, “Resolution Authorizing the City Manager to 
Execute an Agreement Between the City of Hayward and SMB 
Environmental, for Professional Services to Prepare an Environmental 
Assessment for the Recycled Water Project in an Amount Not to Exceed 
$98,000” 

 
5. Update on Potential for Rail Transport of Crude Oil through Hayward 
  

Staff report submitted by Fire Chief Contreras, dated June 10, 2014, was 
filed. 

 
Council Member Halliday underscored that the report was in opposition to the transport of hazardous 
crude oil by rail through Hayward due to the high risk to the community and property resulting from 
a crude oil release, explosion, and fire.   
 
It was moved by Council Member Peixoto, seconded by Council Member Zermeño, and carried 
unanimously, to adopt the following:  
 

Resolution 14-071, “Resolution Opposing Transportation of Crude Oil 
by Rail Through the City of Hayward and Authorizing Staff to Advocate 
Locally and Nationally on this Issue” 

 
6. Authorization to Negotiate and Execute a Professional Services Agreement with Brainchild 

Creative for Brand Marketing Services 
  

Staff report submitted by Community and Media Relations Officer 
Holland, dated June 10, 2014, was filed. 
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DRAFT 5 

MINUTES OF THE SPECIAL CITY COUNCIL MEETING 
OF THE CITY OF HAYWARD 
City Council Chambers 
777 B Street, Hayward, CA 94541  
Tuesday, June 10, 2014, 7:00 p.m. 

 
It was moved by Council Member Peixoto, seconded by Council Member Zermeño, and carried 
unanimously, to adopt the following:  
 

Resolution 14-072, “Resolution of the City Council of the City of 
Hayward Authorizing the City Manager to Negotiate and Execute a 
Professional Services Agreement with Brainchild Creative to Provide 
Brand Marketing Consulting Services” 

 
7. Authorization for the City Manager to Execute a Service Agreement for the Installation of an 

Automated Materials Handling System at the Main Library 
  

Staff report submitted by Director of Library and Community Services 
Reinhart, dated June 10, 2014, was filed. 

 
It was moved by Council Member Peixoto, seconded by Council Member Zermeño, and carried 
unanimously, to adopt the following:  
 

Resolution 14-073, “Resolution Authorizing the City Manager to 
Execute a Sales and Service Agreement with Bibliotheca, LLC, for the 
Purchase and Installation of an Automated Materials Handling System at 
the Main Library” 

 
PUBLIC HEARING 
 
8. FY 2015 Master Fee Schedule/Fine and Bail Update 
  

Staff report submitted by Director of Finance Vesely, dated June 10, 
2014, was filed. 

 
Director of Finance Vesely provided a synopsis of the report and noted that the report and the Master 
Fee Schedule had been posted for public review on May 30, 2014, pursuant to public noticing 
requirements, and that subsequent to posting the report, staff noticed three administrative errors and 
posted a memorandum that highlighted changes to the report and Master Fee Schedule, which was 
posted for public review on June 2, 2014.   
 
There was clarification about the Mobilehome Park Closure/Change of Use and related fees. 
 
There being no public comments, Mayor Sweeney opened and closed the public hearing at 9:07 p.m. 
 
It was moved by Council Member Peixoto, seconded by Council Member Mendall, and carried 
unanimously, to adopt the following:  
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DRAFT 6

 
Resolution 14-074, “Resolution Adopting a Revised Master Fee 
Schedule for FY 2015, Including a Revised Fine and Bail Schedule, 
Relating to Fees and Charges for Departments in the City of Hayward 
and Rescinding Resolution No. 13-056 and All Amendments Thereto” 

 
9. South Hayward BART Transit Oriented Development: Approval of Second Amendment to 

Owner Participation Agreement (for (a) Extension of Construction Timelines and (b) to mirror 
changes in Conditions of Approval), Tentative Map Conditions of Approval (Relating to Costs) 
and Eden Housing Additional Loan  

 
The item was continued to June 17, 2014. 
 

LEGISLATIVE BUSINESS 
 

10. Approval of Resolutions and Financing Documents for Fire Station 7 and Firehouse Clinic Project  
 

Staff report submitted by Finance Director Vesely, dated June 10, 2014, 
was filed. 

 
Finance Director Vesely provided a synopsis of the report.  
 

Discussion ensued among Council, City staff and NHA Advisors Principal, Craig Hill, regarding the 
financing for new fire station and firehouse clinic project and the City’s Water Enterprise Fund. 
 

Mayor Sweeney opened the public hearing at 9:17 p.m. 
 
Ms. Dianne McDermott, Hayward resident and representing Fremont Bank, noted that the City’s 
Financial Advisor, NHA Advisors, conducted a bid process for the bank financing and staff was 
recommending to select the low bidder, Umpqua Bank.  Ms. McDermott noted that other factors, 
besides the lowest bid, should be considered and urged the Council to support Fremont Bank, a local 
business that has helped sustain non-profit organizations in Hayward. 
 
Mr. Gary Ong, Commercial Officer at Fremont Bank, spoke about how this was Fremont Bank’s 
first government financing bid on a municipal project and noted there were only five financing bids. 
Mr. Ong pleaded Council to support Fremont Bank.   
 
Mayor Sweeney closed the public hearing at 9:24 p.m. 
 
Discussion ensued among Council members, City staff, and NHA Advisors Principal Craig Hill 
about the bid process for the bank financing, procurement process, rebid process.  It was noted the 
process was neutral and Fremont Bank was not the lowest bidder, and the costs that the banks would 
charge and interest rate were taken into consideration when selecting the lowest bidder. 
 
Council Member Salinas offered a motion to explore reconsidering the selection of the financial 
institution that would be awarded the project, provided the action was not burdensome or caused 
delays with the timeline.  The motion died for a lack of second. 
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DRAFT 7 

MINUTES OF THE SPECIAL CITY COUNCIL MEETING 
OF THE CITY OF HAYWARD 
City Council Chambers 
777 B Street, Hayward, CA 94541  
Tuesday, June 10, 2014, 7:00 p.m. 

 
Council Member Mendall appreciated that Fremont Bank was bidding on City projects.  Mr. 
Mendall recommended that Council consider discussion on modifying the policy for awarding 
projects and taking into account local businesses as one of the factors for selecting the lowest bidder.  
 
Council Member Jones suggested considering a policy of giving preference to local businesses 
inclusive of the bidding process.    
 
Council Member Halliday agreed with staff that it would be out of the norm to change staff’s 
recommendation, and noted there was a strong desire to work with local businesses. 
 
Council Zermeño supported establishing a policy that favored local businesses but did not want to 
delay the project because of its importance.  Council Member Zermeño offered a motion approving 
lease financing documents related to the financing of a new Fire Station 7 and Firehouse Clinic and 
memorializing the advance of funds from the City’s Water Enterprise Fund to the City’s General 
Fund. 
 
Council Member Mendall seconded the motion. 
 
Council Member Salinas noted he did not want to delay the project and agreed with establishing a 
policy that would give preference to local businesses and banks. 
 
Council Member Mendall offered a friendly amendment directing staff to create a procurement 
policy that includes options for providing incentives to local businesses. Council Zermeño was 
amenable to the friendly amendment. 
 
It was moved by Council Member Zermeño, seconded by Council Member Mendall, and carried 
unanimously, to adopt the following with a friendly amendment directing staff to create a 
procurement policy that includes options for providing incentives to local businesses:  
 

Resolution 14-075, “A Resolution of the City Council of the City of 
Hayward Approving Certain Lease Financing Documents Relating to 
the Financing of a New Fire Station and Firehouse Clinic Project, and 
Authorizing and Directing Actions with Respect Thereto” 

 
Resolution 14-076, “A Resolution Memorializing the Financing of a 
Portion of the Costs of a New Fire Station and Firehouse Clinic Project 
for the City Through an Advance of Funds from the City’s Water 
Enterprise Fund, and the Obligation of the City’s General Fund to Pay or 
Reimburse the City’s Water Enterprise Fund for Such Advanced Funds” 
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DRAFT 8

11. Review of Options for Filling Short-Term City Council Vacancy  
  

Staff report submitted by City Manager David, dated June 10, 2014, was 
filed. 

 
City Manager David provided a synopsis of the report. 
 
Discussion ensued among Council members and City staff regarding the options for filling the City 
Council vacancy, schedule for appointment process, and noticing requirements.  Council members 
suggested that City staff outline a process similar to the process that Council used in 2006 and one that 
could be formalized on July 8, 2014. 
 
Council Member Mendall suggested moving the application deadline to July 14, 2014, and the 
selection of candidates to July 15, 2014.  Mr. Mendall noted he had a Bay Area Water Supply and 
Conservation Agency (BAWSCA) meeting on July 17, 2014. 
 
Mayor Sweeney suggested that staff be specific on the report that will be presented to Council on July 
8, 2014. 
 
There being no public comments, Mayor Sweeney opened and closed the public hearing at 9:56 p.m.  

 
COUNCIL REPORTS, REFERRALS, AND FUTURE AGENDA ITEMS 
 
Council Member Salinas announced the 4th Annual Let’s Do Lunch Hayward… and breakfast too 
Campaign is on June 16, 2014, and noted that there would be free breakfasts and lunches throughout 
Hayward this summer.  Mr. Salinas congratulated California State University East Bay students who 
were finalizing an academic year. 
 
Council Member Zermeño announced that June 19, 2014, marked the first of three Downtown Hayward 
Street Parties, and invited all to attend. 
 
ADJOURNMENT 
 

Mayor Sweeney adjourned the meeting at 9:59 p.m., in memory of Dr. Reed Buffington, who passed 
away on June 9, 2014.   Dr. Buffington was a former President/Superintendent of Chabot College.  It 
was noted that Mr. Buffington led Chabot College from its founding up until his retirement, and he was 
an iconic figure for his dedication to the fulfillment of the educational and cultural needs, hopes, and 
desires of the people.  Mayor Sweeney asked staff to work with Mr. Buffington’s family and the 
Chabot College family to find an appropriate place to plant a tree in his memory. 
 
APPROVED: 
 

Michael Sweeney  
Mayor, City of Hayward 
 
ATTEST: 
 

Miriam Lens  
City Clerk, City of Hayward 
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DATE: June 24, 2014 
 
TO: Mayor and City Council  
 
FROM: Director of Public Works – Utilities & Environmental Services Department 
 
SUBJECT: Cast Iron Water Pipeline Replacement FY14 Project:  Approval of Addendum 

and Rejection of Bids 
  
 
RECOMMENDATION 
 
That Council adopts the attached resolution: 
 

1. Approving Addendum No. 1, providing minor revisions to the Plans and Specifications; and 

2. Rejecting all bids. 

 
BACKGROUND 
 
This project is part of a continuing program to maintain and upgrade the City’s water distribution 
system.  The City has approximately 344 miles of water distribution pipeline; approximately 23 
miles (7%) is cast iron (CI) pipe installed between 1926 and 1992.  CI pipe has an estimated useful 
life of roughly fifty years.  The City’s current Capital Improvement program contains a multi-year 
program to replace some of the older more problematic CI pipes.   
 
The CI water mains that staff had selected for replacement as part of this project were: West 
Jackson Street (from Santa Clara Street to Diadon Drive); Orchard Avenue (from Lucien Way to 
Tioga Road); Lucien Way; Pleasant Way; Park Street (from Winton Avenue to Meek Avenue); 
Park Street/Glade Street Easement; and Dean Street (from Sutro Street to D Street).  The pipe 
segments have been shown on Attachment II - Project Location Map.  
 
On May 6, 2014, Council approved the plans and specifications for the project and called for bids to 
be received on June 3, 2014. 
 
DISCUSSION 
 
This project would replace and upgrade water mains with new PVC or Ductile Iron (DI) water 
mains and new service connection pipes at the locations shown on Attachment II.  The pipeline 
replacements consist of replacing 2300 feet of 12” and 8” CI pipes that are past their estimated 
useful life, and meet other criteria for replacement, such as the number of recent main breaks, with 
new 12” and 8” pipes.  The project would also replace 5700 feet of substandard 4” and 6” CI pipes 
with new 8” water mains to improve reliability and minimize future maintenance needs.  The 
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portion of the work on West Jackson Street would be done under a Caltrans Encroachment Permit 
and the work was planned to be done at night to minimize impact to traffic and businesses. 
 
During the bidding process, staff issued one addendum (Bid Addendum No. 1), which corrected the 
quantity of one bid item and addressed minor questions raised during the pre-bid conference held 
May 21, 2014.  One such question was whether the City was providing all materials for 
reconnection of water services as stated in the Specifications and on the Plans or if there were items 
the Contractor would be required to provide. 
 
On June 3, 2014, staff received five (5) bids.  JMB Construction, Inc. submitted the low bid in the 
amount of $1,972,000, which is approximately 52% above the Engineer’s Estimate of $1,300,000.  
J&M, Inc. submitted the second lowest bid at $2,127,114, and California Trenchless, Inc. submitted 
the third lowest bid at $2,146,555.  
 
The recent upswing in the regional economy appears to have created an unfavorable bidding 
environment for this type of project.  As more piping work is being done this year than has been the 
case in recent years, fewer piping contractors are bidding on jobs, resulting in higher bids.  The 
timing of this bid may have also contributed to the higher costs, as most piping contractors are very 
busy during the summer season.  A bid process initiated in late winter to early spring, when 
contractors have not yet lined up their summer construction work, may result in lower bids. While 
the Engineer’s construction cost estimate may have been somewhat low, given the market 
conditions and recent bid item costs, a low bid that is 52% over Engineer’s estimate cannot be 
justified.  Therefore, staff recommends that Council reject all bids for this project. 
 
There is no great urgency to replace these mains in this calendar year or next.  Staff sees no value in 
rebidding the identical project, in the near future, in hopes of achieving lower bid prices.  Instead, 
staff will examine all options available to achieve the same quality and quantity of work but at a 
lower cost.  This  process will involve a critical look at various engineering alternatives, for example 
using thicker pipes that can be installed at shallower depths, where the cost savings related to a 
shallower trench may be much more than the difference in cost of the pipe.  Staff is also in the 
process of improving and upgrading its in-house underground construction capabilities so that more 
of this type of work can be done in-house.  As a result, some portions of the work required in local 
streets would be considered for construction by City staff.   
 
Staff will re-evaluate the process and timing for construction of the remaining work and will request 
the Council call for bids for all or some segments of the project at a later time. 
 
FISCAL AND ECONOMIC IMPACT 
 
The estimated project costs were as follows: 

 
Design and Construction Administration – City Staff  $      70,000 
Construction Contract 1,300,000 
Inspection and Testing        50,000 
Total $1,420,000 
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The FY 2014 Capital Improvement Program includes $1,000,000 for the “Cast Iron Water Pipeline 
Replacement” project and $420,000 from the “Water Main Replacements at Jackson Mission, 
Winton and Grand Street” project in the Water System Replacement Capital Improvement Fund. 
 
As stated earlier, the high cost of construction bid has put this project somewhat outside of the 
threshold for a justifiable cost-to-benefit ratio, and therefore the City should not proceed with the 
project with the current low bid. 
 
PUBLIC CONTACT 
 
No public contacts had been made to date.  For this type of project, public contacts are made prior to 
commencement of the construction, which is not applicable in this case. 
 
SCHEDULE 
 
Not applicable. 
 
 
Prepared by:  Rod Schurman, P.E., Associate Civil Engineer 
 
Recommended by: Alex Ameri, Director of Public Works – Utilities & Environmental Services 
 
Approved by: 
 

 
_____________________________________ 
Fran David, City Manager 
 
Attachments:  
 Attachment I:    Resolution 
 Attachment II:  Project Location Map 
 Attachment III: Bid Summary 
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ATTACHMENT I 

Page 1 of Resolution No. 14-___ 
 

HAYWARD CITY COUNCIL 
 

RESOLUTION NO.   14-        
 

Introduced by Council Member                             
 

RESOLUTION APPROVING ADDENDUM NO. 1 AND REJECTING ALL 
BIDS FOR THE CAST IRON WATER PIPELINE REPLACEMENT FY14 
PROJECT, PROJECT NO. 07005;  

 
 WHEREAS, by resolution 14-052 on May 6, 2014, the City Council approved the plans 
and specifications for the Cast Iron Water Pipeline Replacement FY14 Project, Project No. 
07005, and called for bids to be received on June 3, 2014; and   
 

WHEREAS, Addendum No. 1 was issued to make minor revisions to the plans and 
specifications; and 
 

WHEREAS, on June 3, 2014, five (5) bids were received ranging from $1,972,000 to 
$2,489,029, all well above the Engineer’s Estimate of $1,300,000; and 

 
WHEREAS, the low bid is fully 52% over the Engineer’s estimate of the probable 

construction cost; and 
 
WHEREAS, City staff plans to examine the reasons for the high cost and if possible 

devise other processes, including regrouping the project segments and bidding at a time of year 
with higher potential for lower bids in the future; 
 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Hayward 
that Addendum No. 1 is hereby approved and adopted as part of the plans and specifications for 
the project.  
 

BE IT FURTHER RESOLVED that all bids are hereby rejected for the Cast Iron Water 
Pipeline Replacement FY14 Project, Project No. 07005. 
 
  
IN COUNCIL, HAYWARD, CALIFORNIA _______________________, 2014 
 
ADOPTED BY THE FOLLOWING VOTE: 
 
AYES: COUNCIL MEMBERS:  

MAYOR:  
 
NOES: COUNCIL MEMBERS:  
 
ABSTAIN: COUNCIL MEMBERS:  
 
ABSENT: COUNCIL MEMBERS:  
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ATTEST: ______________________________ 

     City Clerk of the City of Hayward 
 
APPROVED AS TO FORM: 
 
_______________________________ 
City Attorney of the City of Hayward 
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ATTACHMENT II

c

Pleasant Way:
Replace 1250 feet of 6" CI pipe

CITY OF

HEART OF THE BAY

HAYWARD
PUBLIC WORKS DEPARTMENT

UTILITIES & ENVIRONMENTAL SERVICES
~ ~

\
~

Lucien Avenue:
Replace 700 feet of 6" &4' CI pipe

~

~

~

~

~

,)1160. ~~

o~ ~~ ,
...,~o ~-'

Developer of Tract 7893 Regency Square
to replace 1200 feet of 6" CI pipe

Park Street:
Replace 950 feet of 6" CI pipe

W HMder Rd

't

Sources: I
,y'''<'"NRCAN, E

~ TomTom

oJ>
"e.

'i
CAST IRON WATER PIPELINE

REPLACEMENT FY14 PROJECT

page 1 of 1
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BID SUMMARY ATTACHMENT III

CITY OF HAYWARD
UTILITIES & ENVIRONMENTAL SERVICES DEPARTMENT

Cast Iron Water Main Replacement Project FY 2014

07005/07163 Name:

5/6/2014 Reso #14-052 Mail Add.:

5/12/2014 Ste., #, etc.:

5/21/2014 at 10:00 AM City, State, ZIP:

6/3/2014 at 2:00 PM Phone:

Five (5) Fax:

One (1) Email:

ITEM NO. SPEC. SECTION DESCRIPTION QTY. UNIT UNIT PRICE TOTAL UNIT PRICE TOTAL UNIT PRICE TOTAL UNIT PRICE TOTAL

1 10-1.08 Mobilization 1 L.S. 10,000.00       10,000.00 75,000.00 75,000.00 21,800.00 21,800.00 50,000.00 50,000.00

2 10-1.12
Traffic Control System for Lane 

Closure
1 L.S. 30,000.00       30,000.00 90,000.00 90,000.00 125,000.00 125,000.00 70,000.00 70,000.00

3 10-1.40 Trench Shoring and Trench Safety 1 L.S. 8,000.00         8,000.00 9,000.00 9,000.00 18,600.00 18,600.00 20,000.00 20,000.00

4 10-1.25
Asphalt Concrete (Pavement 

Replacement and Restoration)
1,656 Ton 140.00           231,840.00 180.00 298,080.00 187.00 309,672.00 155.00 256,680.00

5 10-1.34 Abandon Existing Water Main 63 Each 650.00           40,950.00 1,200.00 75,600.00 2,100.00 132,300.00 125.00 7,875.00

6 10-1.35 Abandon Existing Water Valve 29 Each 300.00           8,700.00 750.00 21,750.00 373.00 10,817.00 150.00 4,350.00

7 10-1.36 Remove Existing Water Valve 2 Each 100.00           200.00 700.00 1,400.00 502.00 1,004.00 200.00 400.00

8 10-1.37 Abandon Existing Blow-Off 1 Each 200.00           200.00 720.00 720.00 502.00 502.00 250.00 250.00

9 10-1.38
Remove Existing Blow-Off for 

Connection
3 Each 100.00           300.00 800.00 2,400.00 6,100.00 18,300.00 250.00 750.00

10 10-1.31
Install 12-inch Water Pipe (DIP or 

PVC), Standard Backfill
960 L.F. 100.00           96,000.00 115.00 110,400.00 133.00 127,680.00 150.00 144,000.00

11 10-1.31
Install 8-inch Water Pipe (DIP or 

PVC), Standard Backfill
4,510 L.F. 75.00             338,250.00 95.00 428,450.00 95.00 428,450.00 130.00 586,300.00

12 10-1.31
Install 6-inch Water Pipe or FH Run 

(DIP or PVC), Standard Backfill
23 L.F. 65.00             1,495.00 400.00 9,200.00 468.00 10,764.00 150.00 3,450.00

13 10-1.31
Install 4-inch Water Pipe, Fire 

Service (DIP), Standard Backfill
20 L.F. 50.00             1,000.00 190.00 3,800.00 521.00 10,420.00 150.00 3,000.00

14 10-1.31
Install 12-inch Water Pipe (DIP or 

PVC), Caltrans Backfill
2,197 L.F. 105.00           230,685.00 150.00 329,550.00 173.00 380,081.00 250.00 549,250.00

15 10-1.31
Install 8-inch Water Pipe (DIP or 

PVC), Caltrans Backfill
400 L.F. 80.00             32,000.00 200.00 80,000.00 149.00 59,600.00 250.00 100,000.00

16 10-1.31
Install 6-inch Water Pipe or FH Run 

(DIP or PVC), Caltrans Backfill
62 L.F. 70.00             4,340.00 375.00 23,250.00 340.00 21,080.00 150.00 9,300.00

17 10-1.31 Install 12-Inch Valve 11 Each 1,100.00         12,100.00 3,000.00 33,000.00 2,730.00 30,030.00 2,600.00 28,600.00

18 10-1.31 Install 8-Inch Valve 15 Each 900.00           13,500.00 2,000.00 30,000.00 1,750.00 26,250.00 1,500.00 22,500.00

19 10-1.31 Install 6-Inch Valve 6 Each 700.00           4,200.00 1,850.00 11,100.00 1,400.00 8,400.00 1,100.00 6,600.00

20 10-1.31 Install 4-Inch Valve 1 Each 500.00           500.00 1,400.00 1,400.00 1,230.00 1,230.00 1,000.00 1,000.00

21 10-1.31 Install Air Valve 1 Each 2,000.00         2,000.00 5,000.00 5,000.00 2,010.00 2,010.00 3,000.00 3,000.00

22 10-1.31 Install Fire Hydrant 6 Each 2,500.00         15,000.00 2,800.00 16,800.00 2,525.00 15,150.00 2,600.00 15,600.00

23 10-1.06 Pothole Select Utility 15 Each 500.00           7,500.00 800.00 12,000.00 623.00 9,345.00 500.00 7,500.00

24 10-1.32
Connect to Existing Service

(Type A, 5'±)
110 Each 500.00           55,000.00 850.00 93,500.00 704.00 77,440.00 700.00 77,000.00

25 10-1.32
Connect to Existing Service

(Type B, 10'±)
14 Each 600.00           8,400.00 1,000.00 14,000.00 1,621.00 22,694.00 900.00 12,600.00

26 10-1.32
Connect to Existing Service

(Type C, 20'±)
28 Each 900.00           25,200.00 1,600.00 44,800.00 2,725.00 76,300.00 1,400.00 39,200.00

27 10-1.32
Connect to Existing Service

(Type D, 25'±)
9 Each 1,000.00         9,000.00 2,100.00 18,900.00 3,460.00 31,140.00 1,650.00 14,850.00

28 10-1.32
Connect to Existing Service

(Type E, 30'±)
3 Each 1,200.00         3,600.00 2,600.00 7,800.00 4,422.00 13,266.00 2,000.00 6,000.00

29 10-1.32
Connect to Existing Service

(Type F, 75'±)
1 Each 3,000.00         3,000.00 5,600.00 5,600.00 13,621.00 13,621.00 5,000.00 5,000.00

30 10-1.41
Restore Private/Public 

Improvements After Construction
1 L.S. 5,000.00         5,000.00 19,500.00 19,500.00 24,168.00 24,168.00 1,500.00 1,500.00

31 10-1.45 Administrative Change Orders 1 L.S. 100,000.00     100,000.00 100,000.00  100,000.00 100,000.00  100,000.00 100,000.00  100,000.00

CONSTRUCTION OF:

PROJECT NO. : JMB Construction Inc.  J&M Inc.  California Trenchless, Inc 

COUNCIL RESO DATE: 132 South Maple Ave 6700 National Dr 11875 Dublin Blvd

BID ADVERTISE DATE: C240

PREBID CONF DATE: So. San Francisco, CA 94080 Livermore, CA 94550 Dublin, CA 94568

BID OPEN DATE: (650) 267-5300 (925) 724-0300 (925) 361-7046

NO. BIDS RECEIVED: (650) 267-5303 (925) 724-0160 (510) 266-1543

NO. OF ADDENDA: chehir@jmbconstruction.com dray@jminc.com thaining@californiatrenchless.com

TOTALS:  $1,297,960.00 1,972,000.00 2,127,114.00 2,146,555.00

BID ITEMS ENGINEER'S ESTIMATE BIDDER #1 BIDDER #2 BIDDER #3

Page 1 of 2
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BID SUMMARY ATTACHMENT III

CITY OF HAYWARD
UTILITIES & ENVIRONMENTAL SERVICES DEPARTMENT

Cast Iron Water Main Replacement Project FY 2014

07005/07163 Name:

5/6/2014 Reso #14-052 Mail Add.:

5/12/2014 Ste., #, etc.:

5/21/2014 at 10:00 AM City, State, ZIP:

6/3/2014 at 2:00 PM Phone:

Five (5) Fax:

One (1) Email:

ITEM NO. SPEC. SECTION DESCRIPTION QTY. UNIT UNIT PRICE TOTAL

1 10-1.08 Mobilization 1 L.S. 10,000.00       10,000.00

2 10-1.12
Traffic Control System for Lane 

Closure
1 L.S. 30,000.00       30,000.00

3 10-1.40 Trench Shoring and Trench Safety 1 L.S. 8,000.00         8,000.00

4 10-1.25
Asphalt Concrete (Pavement 

Replacement and Restoration)
1,656 Ton 140.00           231,840.00

5 10-1.34 Abandon Existing Water Main 63 Each 650.00           40,950.00

6 10-1.35 Abandon Existing Water Valve 29 Each 300.00           8,700.00

7 10-1.36 Remove Existing Water Valve 2 Each 100.00           200.00

8 10-1.37 Abandon Existing Blow-Off 1 Each 200.00           200.00

9 10-1.38
Remove Existing Blow-Off for 

Connection
3 Each 100.00           300.00

10 10-1.31
Install 12-inch Water Pipe (DIP or 

PVC), Standard Backfill
960 L.F. 100.00           96,000.00

11 10-1.31
Install 8-inch Water Pipe (DIP or 

PVC), Standard Backfill
4,510 L.F. 75.00             338,250.00

12 10-1.31
Install 6-inch Water Pipe or FH Run 

(DIP or PVC), Standard Backfill
23 L.F. 65.00             1,495.00

13 10-1.31
Install 4-inch Water Pipe, Fire 

Service (DIP), Standard Backfill
20 L.F. 50.00             1,000.00

14 10-1.31
Install 12-inch Water Pipe (DIP or 

PVC), Caltrans Backfill
2,197 L.F. 105.00           230,685.00

15 10-1.31
Install 8-inch Water Pipe (DIP or 

PVC), Caltrans Backfill
400 L.F. 80.00             32,000.00

16 10-1.31
Install 6-inch Water Pipe or FH Run 

(DIP or PVC), Caltrans Backfill
62 L.F. 70.00             4,340.00

17 10-1.31 Install 12-Inch Valve 11 Each 1,100.00         12,100.00

18 10-1.31 Install 8-Inch Valve 15 Each 900.00           13,500.00

19 10-1.31 Install 6-Inch Valve 6 Each 700.00           4,200.00

20 10-1.31 Install 4-Inch Valve 1 Each 500.00           500.00

21 10-1.31 Install Air Valve 1 Each 2,000.00         2,000.00

22 10-1.31 Install Fire Hydrant 6 Each 2,500.00         15,000.00

23 10-1.06 Pothole Select Utility 15 Each 500.00           7,500.00

24 10-1.32
Connect to Existing Service

(Type A, 5'±)
110 Each 500.00           55,000.00

25 10-1.32
Connect to Existing Service

(Type B, 10'±)
14 Each 600.00           8,400.00

26 10-1.32
Connect to Existing Service

(Type C, 20'±)
28 Each 900.00           25,200.00

27 10-1.32
Connect to Existing Service

(Type D, 25'±)
9 Each 1,000.00         9,000.00

28 10-1.32
Connect to Existing Service

(Type E, 30'±)
3 Each 1,200.00         3,600.00

29 10-1.32
Connect to Existing Service

(Type F, 75'±)
1 Each 3,000.00         3,000.00

30 10-1.41
Restore Private/Public 

Improvements After Construction
1 L.S. 5,000.00         5,000.00

31 10-1.45 Administrative Change Orders 1 L.S. 100,000.00     100,000.00

CONSTRUCTION OF:

PROJECT NO. :

COUNCIL RESO DATE:
BID ADVERTISE DATE:

PREBID CONF DATE:

BID OPEN DATE:

NO. BIDS RECEIVED:

NO. OF ADDENDA:

TOTALS:  $1,297,960.00

BID ITEMS ENGINEER'S ESTIMATE

UNIT PRICE TOTAL UNIT PRICE TOTAL

200,000.00 200,000.00 100,000.00 100,000.00

100,000.00 100,000.00 35,500.00 35,500.00

15,000.00 15,000.00 31,000.00 31,000.00

165.00 273,240.00 215.00 356,040.00

250.00 15,750.00 1,000.00 63,000.00

250.00 7,250.00 1,000.00 29,000.00

350.00 700.00 1,000.00 2,000.00

350.00 350.00 1,000.00 1,000.00

350.00 1,050.00 1,000.00 3,000.00

140.00 134,400.00 200.00 192,000.00

110.00 496,100.00 140.00 631,400.00

210.00 4,830.00 315.00 7,245.00

210.00 4,200.00 332.00 6,640.00

190.00 417,430.00 238.00 522,886.00

220.00 88,000.00 200.00 80,000.00

275.00 17,050.00 421.00 26,102.00

2,200.00 24,200.00 3,303.00 36,333.00

1,300.00 19,500.00 1,683.00 25,245.00

950.00 5,700.00 1,683.00 10,098.00

800.00 800.00 1,004.00 1,004.00

4,000.00 4,000.00 1,949.00 1,949.00

4,500.00 27,000.00 2,873.00 17,238.00

850.00 12,750.00 896.00 13,440.00

1,850.00 203,500.00 523.00 57,530.00

2,900.00 40,600.00 1,333.00 18,662.00

2,200.00 61,600.00 2,020.00 56,560.00

5,000.00 45,000.00 3,430.00 30,870.00

5,000.00 15,000.00 4,102.00 12,306.00

7,000.00 7,000.00 9,981.00 9,981.00

15,000.00 15,000.00 11,000.00 11,000.00

100,000.00  100,000.00 100,000.00  100,000.00

Mitchell Engineering 

246 Ghilotti Ave 12100 Stevens Canyon Rd 

Ghilotti Construction Co., Inc. 

(408) 253-2512

Santa Rosa, CA 95407 Cupertino, CA 95014

(707) 585-1221

(707) 585-1601 (408) 253-6445

annette@ghilotti.com

BIDDER #5

2,357,000.00 2,489,029.00

BIDDER #4

Page 2 of 2

26



 

 

 4  
 

 
 

 
DATE: June 24, 2014 
 
TO: Mayor and City Council  
 
FROM: Development Services Director 
 
SUBJECT: Adoption of a Resolution Approving an Amendment for $49,000 to a 

Professional Services Agreement for Associate Planner Services in the Planning 
Division  

  
 
RECOMMENDATION   
 
That the Council adopts the attached resolution (Attachment I), authorizing the City Manager to 
amend for the second time, a contract for professional services with West Coast Code Consultants 
(WC3), and to increase the contract amount by $49,000 to perform the duties of the Associate 
Planner position in the Planning Division of the Development Services Department through October 
31, 2014.  The total contract amount will not exceed $110,000.   
 
BACKGROUND  
 
The Associate Planner position is a journey level position that is vital to the day-to-day operation of 
the Planning Division, and whose primary function is to review building, site and architectural plans, 
use permits, zone changes, variances, development proposals, applications and other related documents.  
The position also serves as primary point of contact to developers and property owners in meeting these 
standards, and requires coordination with the Public Works Departments, and other City 
departments. 
 
Associate Planners are responsible for processing most planning applications in the Planning 
Division and providing support at Hayward’s One Stop Permit Center in relation to land use and 
zoning inquiries.  The Associate Planners respond to inquiries and assure conformance with state 
and city policies and regulations regarding zoning and other land use development controls.   
 
DISCUSSION  
 
The Development Services Department currently employs three Associate Planners in the Planning 
Division.  One of the three Associate Planners was absent for ten weeks on approved leave, from 
February 10 through April 18.  Due to the demand for planning services related to the employee’s 
absence, the Development Services Department originated an agreement with West Coast Code 
Consultants (WC3) on January 31, 2014, to provide professional planning services not to exceed 
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$25,000.  In order to allow for the completion and turnover of projects already in progress, Council 
adopted Resolution #14-050 to amend the agreement with WC3 by extending the professional 
planning services of Donna Kenney through the end of the fiscal year, and increase the contract by 
an additional $36,000.   However, with the resignation of the Planning Manager on April 8, and 
with the recent promotion of Senior Planner Sara Buizer to Interim Planning Manager, additional 
assistance from WC3 via Planner Donna Kenney is requested in order to allow for a thorough 
recruitment and training process to permanently hire a Senior Planner.  Through WC3, Ms. Kenney 
will continue to perform Associate Planner duties and tasks, including providing technical support 
to Senior Planner Damon Golubics and Interim Planning Manager Sara Buizer in the Planning 
Division. This amendment would allow a total contract amount of $110,000.       
   
FISCAL IMPACT  
 
All costs for this professional services agreement will be offset by salary savings via the approved 
vacant Senior Planner position in the FY 2015 budget for the Development Services Department. 
 
PUBLIC CONTACT 
 
No public contact has occurred associated with this action. 
 
NEXT STEPS 
 
Upon Council approval of this resolution, staff will execute a contract amendment. 
 
 
Prepared by: Jade Kim, Administrative Analyst 
 
Recommended by: David Rizk, AICP, Development Services Director 
 
Approved by: 
 

 
 
Fran David, City Manager 
 
Attachments:  
 

Attachment I Draft Resolution  
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HAYWARD CITY COUNCIL 
RESOLUTION NO. 14- 

 
Introduced by Council Member __________ 

 
 

RESOLUTION AUTHORIZING THE CITY MANAGER TO 
NEGOTIATE AND EXECUTE AN AMENDMENT TO AN 
AGREEMENT WITH WEST COAST CODE CONSULTANTS (WC3) 
FOR ASSOCIATE PLANNER SERVICES  
 

WHEREAS, one of three Associate Planners in the Planning Division of the 
Development Services Department was on approved leave for ten weeks from February 10 
through April 18 of 2014; and 

 
WHEREAS, a contract in an amount not to exceed $25,000 was executed with West 

Coast Code Consultants (“WC3”) in early February of 2014 to provide Associate Planner 
services; and 

 
WHEREAS, in order to allow time for the completion of projects already in progress, 

Council adopted Resolution No. 14-050, which approved an amendment to the agreement with 
WC3, extending the professional planning services of Donna Kenney through the end of the 
fiscal year and increasing the contract by an additional $36,000; and 

 
WHEREAS, the Planning Manager resigned on April 8, 2014, and a Senior Planner in the 

Planning Division was promoted to Interim Planning Manager; and 
 
WHEREAS, the level of activity and demand for Planning services necessitates 

additional Associate Planner services support through October 31, 2014; and 
 
WHEREAS, the additional cost for such services can be accommodated with salary 

savings in the Planning Division budget. 
 
NOW THEREFORE, BE IT RESOLVED that the City Council of the City of Hayward 

hereby directs the City Manager to negotiate and execute a second amendment to the City’s 
agreement with WC3 for Associate Planner services in the amount of $49,000, for a total 
contract amount not to exceed $110,000, in a form to be approved by the City Attorney. 
 
IN COUNCIL, HAYWARD, CALIFORNIA _____________, 2014. 
 
ADOPTED BY THE FOLLOWING VOTE: 
 
AYES: COUNCIL MEMBERS: 

MAYOR: 
 
NOES: COUNCIL MEMBERS: 
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ABSTAIN: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 

 
ATTEST: ______________________________ 

City Clerk of the City of Hayward 
 
APPROVED AS TO FORM: 
 
 
_______________________________ 
City Attorney of the City of Hayward 
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DATE: June 24, 2014 
 
TO: Mayor and City Council 
  
FROM: Assistant City Manager 
 
SUBJECT: Adoption of Resolution Extending the Inclusionary Housing Interim Relief 

Ordinance for a Six-Month Period  
 
 
RECOMMENDATION 
 
That the City Council: 
 

1) Adopts the attached resolution (Attachment I) extending the Ordinance Providing 
Interim Relief from Certain Inclusionary Housing Provisions for a six-month period 
and finding that the extension is exempt from environmental review pursuant to 
CEQA Guidelines Section 15061(b)(3). 

 
BACKGROUND 
 
In June 2003, the City of Hayward (the “City”) adopted the Inclusionary Housing Ordinance (the 
“Ordinance”) to help increase the supply of housing that is affordable to low and moderate-
income households1.  The Ordinance requires that fifteen percent (15%) of the units in new 
residential developments be made affordable to low and moderate-income households.  The 
Ordinance applies to both ownership and rental housing developments consisting of 20 or more 
units.  Pursuant to the Ordinance, the City also established an Affordable Unit In-lieu Fee (the “In-
lieu Fee”) by resolution.  
 
Due to the downturn in the new housing construction market, as well as recent court decisions, in 
2010 the City hired a consultant to conduct a review of the Ordinance and an Affordable Housing 
Nexus Study (the “Nexus Study” or the “Study”) to determine the impact of market rate housing on 
the need for affordable housing.  The Study also attempted to calculate the appropriate amount of 
the In-lieu Fee and the recommended method of payment consistent with the cost of market rate 
“for-sale” and “rental” housing for single-family detached, single-family attached (townhome), 
condominiums, and rental apartments in Hayward.   Finally, the Study attempted to calculate the 
affordable housing cost differential (the subsidy or differential needed to provide market-rate 
housing at affordable rents or prices) and to review best practices for calculating in-lieu fees. 
 

                                                 
1 The Ordinance is now included in Article 17 of the Hayward Municipal Code 
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Based on the consultant’s conclusions and recommendations, on December 14, 2010, the City 
Council introduced an ordinance that provided interim relief from certain inclusionary housing 
provisions (the Relief Ordinance)2 and subsequently adopted the ordinance on January 18, 2011.  
The Relief Ordinance enacted temporary measures to the Ordinance effective until December 31, 
2012. 
 
Since its adoption early in 2011, Council has taken several other actions in connection with the 
Relief Ordinance.  The following table summarizes those actions to the date of this report: 
 

Table 1: City Council Action in Connection with Relief Ordinance To-Date 
 

Ordinance/City Council 
Action 

Date 
Introduced 

Date 
Adopted Effective Until 

Interim Relief Ordinance  12/14/2010 1/18/2011 12/31/2012 

First Amendment to the Relief 
Ordinance 11/15/2011 12/06/2011 N/A clarifications 

only 
Second Amendment to the 

Relief Ordinance 12/18/2012 1/22/2013 12/31/2013 

Third Amendment to the Relief 
Ordinance 12/17/2013 N/A adopted 

by resolution 6/30/2014 

 
As illustrated by Table 1, at the sunset of the Relief Ordinance, on December 18, 2012, the City 
Council extended the inclusionary housing relief provisions for twelve months until the end of 
20133.  This twelve-month extension of the Relief Ordinance is referred to as the Second 
Amendment to the Relief Ordinance4.  At the December 18, 2012 meeting, Council also authorized 
allowing further extensions of the Relief Ordinance by resolution, if Council finds that an extension 
of the Relief Ordinance will mitigate the effects of a recessionary housing market and stimulate new 
residential construction enhancing the feasibility of residential development. 
 
An additional reason to extend the Relief Ordinance through the end of 2013 was to allow staff to 
conduct a nexus study similar to the one conducted in 2010.  The goal of this study would be 
determine whether further amendments to the Relief Ordinance or a reinstatement or permanent 
modification of the Ordinance are justified given the improvements in the local housing market.  To 
this end, early in the summer of 2013, staff conducted a Request for Proposals (RFP) process to hire 
a consultant with expertise in financial feasibility and inclusionary housing studies.  Thus, following 
Council approval on July 30, 2013, staff negotiated and later entered into a professional services 
agreement with David Paul Rosen and Associates (DRA), the highest-ranked consultant from the 

                                                 
2 The report is available at: http://www.hayward-ca.gov/CITY-GOVERNMENT/CITY-COUNCIL-MEETINGS/2010/cca121410full.pdf - see 
item No. 16 
 
3 The report is available at : http://www.hayward-ca.gov/CITY-GOVERNMENT/CITY-COUNCIL-MEETINGS/2012/CCA12PDF/ 
cca121812full.pdf - see item No. 7 
 
4 In response to recommendations from staff and members of the development community, on November 15, 2011, the City Council 
introduced an ordinance that clarified certain provisions of the Relief Ordinance.  This amendment is actually referred to as the First 
Amendment to the Relief Ordinance. The staff report explaining these clarifications  is available at: http://www.hayward-ca.gov/CITY-
GOVERNMENT/CITY-COUNCIL-MEETINGS/2011/CCA11PDF/cca111511full.pdf - see item  No. 9 
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RFP process.  DRA was asked to review the Ordinance, to conduct a Nexus Study, and to determine 
an In-Lieu Fee amount that is appropriate and sustainable in Hayward’s housing market.  
 
It was the goal of staff to present DRA’s findings, conclusions, and recommendations to Council 
prior to the end of 2013 as the bulk of the Study was completed during the fall of 2013.  However, 
staff decided to postpone discussion of this item to allow staff and DRA more time to fine-tune the 
Study, to afford more opportunities to the development community to provide input regarding the 
Study, and to develop a series of alternatives for consideration by Council.  An added advantage of 
postponing this discussion was that year-end statistics about the state of the housing and real estate 
sectors (both area and local) would be available to inform the Council’s policy choice.  Lastly, staff 
and the consultant determined that extending the Relief Ordinance was needed to mitigate the 
lingering effects of the recessionary housing market and to enhance the feasibility of residential 
development in Hayward.  Therefore, as illustrated by Table 1, upon the expiration of the Second 
Amendment to the Relief Ordinance at the end of 2013, Council extended the Relief Ordinance by 
resolution until June 30, 2014.  This extension of the Relief Ordinance is the “Third Amendment to 
the Relief Ordinance”5.  
 
The following are the main relief provisions, as amended, in effect as of the date of this report: 
 

• The inclusionary housing percentages are reduced from 15% to 10% for single-family 
detached housing and to 7.5% for single-family attached housing; 
 

• Developers are allowed to pay in-lieu fees “by right” rather than providing units on site, at 
the developers’ option;  
 

• Payment of in-lieu fees are deferred until issuance of a certificate of occupancy;  
 

• Rental housing developments approved without a subdivision or condominium map are 
exempted from any inclusionary requirements – unless they receive City assistance of some 
type. 

 
• In order to benefit from the interim relief provisions: a) projects must receive discretionary 

approvals by June 30, 2014; b) building permits must be issued by June 30, 2016; and c) 
developers must pay in-lieu fees upon receipt of a certificate of occupancy or at the time of 
final inspection if no occupancy permit is required for a dwelling unit. 

 
Neither the Relief Ordinance nor its subsequent three amendments modified the City’s existing 
inclusionary housing in-lieu fee of $80,000 per inclusionary unit, as staff recommended that the 
City not modify any existing fees until the impacts of Proposition 26 on this fee were further 
clarified. 
 
DISCUSSION 
 
                                                 
5 The report is available at: http://www.hayward-ca.gov/CITY-GOVERNMENT/CITY-COUNCIL-MEETINGS/2013/CCA13PDF/ 
cca121713full.pdf - see item No.  18 
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In February 2014, the City released a Public Review Draft of the Housing Element update (the 
Update).  Pursuant to State housing element law, the Update contains a discussion of the resources 
available to address the City’s-identified housing needs.  Included among those resources is the 
Ordinance, which is also discussed in a section of the Update listing the local policies that may 
represent a constraint to the development of housing. 
 
Although the Nexus Study is for the most part complete, staff decided to postpone the discussion 
about temporary or permanent modifications to the Ordinance until the second part of 2014, to 
consider and/or incorporate any public comments regarding the City’s inclusionary housing policies 
resulting from the legally-mandated extensive community outreach in connection with the Update6.  
This opportunity is particularly important given the discussion of the Ordinance in the Update both 
as a resource available to address the housing needs of the residents and as a potential constraint to 
the development of housing.  For this reason, staff is recommending that Council approves an 
additional six-month extension of the Relief Ordinance by resolution.  The extension would be good 
until the end of 2014.  Projects will have to receive discretionary approvals by December 31, 2014, 
and building permits will have to be issued by December 31, 2016 in order to benefit from the relief 
provisions.  Developers would still be required to pay in-lieu fees upon receipt of a certificate of 
occupancy or at the time of final inspection if no occupancy permit is required for a dwelling unit. 
 
Staff anticipates that the Study findings and subsequent recommendations will be presented to 
Council prior to the end of 2014, first in a work session and later in a regular Council meeting, if 
instructed by Council to do so.  Nevertheless, no further action from Council related to the 
Ordinance itself is required at this time because the Second Amendment to the Relief Ordinance 
authorizes Council to extend the periods in which the Relief Ordinance applies by resolution. 
 
CEQA Review: The resolution extending the Relief Ordinance is exempt from CEQA because it 
will not have any significant effect on the environment.  It only affects the affordability of 
residences constructed in the City and contains no provisions affecting the physical design or 
development of residences, and so it can be seen with certainty that there is no possibility that the 
resolution may have a significant effect on the environment. (CEQA Guidelines Section 
15061(b)(3)). 
 
ECONOMIC IMPACT 
 
As with the initial Relief Ordinance and subsequent amendments, this resolution extending the 
Relief Ordinance for a six-month period may continue to encourage projects that have received 
discretionary approvals to move forward to construction, therefore stimulating new residential 
construction and new jobs.  By extending the Relief Ordinance, the City hopes to continue to 
improve the viability of marginally feasible residential projects. 
 
FISCAL IMPACT  
 
Fiscal impacts to the City of Hayward could be moderately positive, to the extent that residential 
                                                 
6 The Update has been made available throughout different City locations to provide the public the opportunity to comment on the policies 
and programs discussed in the Update until its certification by the State Department of Housing and Community Development (HCD). 
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developments are encouraged to proceed within the next few months in order to benefit from the 
Relief Ordinance provisions.  If this was the case, the City would gain additional building permit 
fee revenue, transfer taxes, and property taxes from new housing development of all types.    
 
PUBLIC CONTACT 
 
Staff has informed market-rate and affordable housing developers, and other interested parties of 
this proposed extension via phone calls and emails. 
 
NEXT STEPS 
 
If the City Council adopts the proposed resolution extending the Relief Ordinance, no additional 
Council action will be required unless Council, in light of DRA’s Nexus Study findings, approves a 
reinstatement or permanent modification of the Ordinance or additional amendments to the Relief 
Ordinance.  Whichever the case may be, these changes would stem from the recommendations of 
the Study.   
 
 
Prepared by:  Omar Cortez, Housing Development Specialist 
 
Recommended by: Kelly McAdoo, Assistant City Manager 
 
Approved by: 
 

 
_____________________________________ 
Fran David, City Manager 
 

Attachment I Resolution Extending the Relief Ordinance 
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HAYWARD CITY COUNCIL 

RESOLUTION NO. ______ 

RESOLUTION EXTENDING FOR SIX MONTHS PROVISIONS OF AN ORDINANCE 
PROVIDING INTERIM RELIEF FROM CERTAIN INCLUSIONARY HOUSING 

PROVISIONS AND FINDING THAT THE EXTENSION IS EXEMPT FROM THE 
CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) 

 WHEREAS, on December 17, 2013, the City Council of the City of Hayward adopted 
Resolution No. 13-187, extending the term of the Ordinance Providing Relief from Certain 
Inclusionary Housing Provisions (the "Relief Ordinance"), which provides incentives for the 
construction of residential dwelling units in the City of Hayward during a period in which 
residential construction had declined in the State of California and in the United States as a 
whole; and 
 
 WHEREAS, the extension of the Relief Ordinance will expire on June 30, 2014, unless 
further extended: and 
 
 WHEREAS, the Relief Ordinance provides that the City Council may by resolution 
extend the period in which the provisions of the Relief Ordinance are applicable, provided that 
the City Council finds that an extension of the Relief Ordinance will mitigate the effects of a 
recessionary housing market and stimulate new residential construction by enhancing the 
feasibility of residential development; and 
 
 WHEREAS, the City Council desires to mitigate the effects of the recessionary housing 
market and stimulate new residential development in the City; and 
  
 WHEREAS, the City Council  reviewed the information contained in this resolution and 
the accompanying staff report and attachments thereto at a meeting held on June 24, 2014. 
 
 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 
OF HAYWARD THAT: 
 
 SECTION 1. The foregoing recitals are true and correct and are a substantive part of this 
resolution. 
 
 SECTION 2. The City Council's approvals, authorizations and determinations as set forth 
in this resolution are based upon the foregoing recitals, information and documents provided by 
the City staff, and any comments and other information received by the City Council during the 
public meeting on this matter held on June 24, 2014. 
 
 SECTION 3. The City Council hereby extends the period in which the provisions of the 
Relief Ordinance are applicable, as follows:  
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Notwithstanding the provisions of Chapter 10, Article 17, “Inclusionary Housing 
Ordinance,” of the Hayward Municipal Code, the provisions of this Ordinance shall be 
applicable to Dwelling Units in Residential Development Projects which have: (a) 
received all discretionary planning approvals by December 31, 2014; and (b) obtained 
building permits by December 31, 2016. However, the provisions of this Ordinance do 
not apply to any Residential Development Projects or Dwelling Units that provided 
Affordable Units or paid In-Lieu Fees prior to the effective date of this Ordinance. 

  
 SECTION 4. The City Council hereby finds that an extension of the Relief Ordinance 
will mitigate the effects of a recessionary housing market and stimulate new residential 
construction by enhancing the feasibility of Residential Development Projects. Extending the 
Relief Ordinance for a six-month period will encourage residential projects that have received 
discretionary approvals to move forward to construction, therefore stimulating new residential 
construction. By extending the Relief Ordinance, the City hopes to continue to improve the 
viability of marginally feasible residential projects. 
 
 SECTION 5. The City Council hereby finds that the extension of the Relief Ordinance is 
exempt from CEQA because it can be seen with certainty that there is no possibility that the 
extension of the Relief Ordinance may have a significant effect on the environment. The Relief 
Ordinance affects only the affordability of residences constructed in the City of Hayward and 
contains no provisions modifying the physical design, development, or construction of 
residences. (CEQA Guidelines Section 15061(b)(3).) 
 
 SECTION 6. This resolution shall take effect upon the date of its adoption.  

  

IN COUNCIL, HAYWARD, CALIFORNIA  June 24, 2014. 

ADOPTED BY THE FOLLOWING VOTE: 

AYES: COUNCIL MEMBERS: 

        MAYOR: 

NOES: COUNCIL MEMBERS: 

ABSTAIN: COUNCIL MEMBERS: 

ABSENT: COUNCIL MEMBERS: 

            
    ATTEST: _________________________________ 
        City Clerk of the City of Hayward 
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APPROVED AS TO FORM: 

 

____________________________________ 
City Attorney of the City of Hayward 
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DATE: June 24, 2014 
 
TO: Mayor and City Council  
 
FROM: Development Services Director 
 
SUBJECT: Adopt Resolutions and Introduce Ordinances Regarding Establishment of Zoning 

Regulations Related to the Retail Sales of Tobacco and Tobacco-Related Products, 
Including Electronic Cigarettes, as well as Proposed New Fees and Amendments to 
the City’s Smoking Pollution Control Ordinance (Text Amendment Application 
No. PL-2013-0389); the City has Prepared a Negative Declaration, which 
Concludes That the Project Will Not Have a Significant Negative Impact on the 
Environment; Applicant:  City of Hayward. 

 
 
RECOMMENDATION 
 
As recommended by staff, that the City Council: 

a. Adopts the attached resolution (Attachment IV) approving the Negative 
Declaration/Initial Study and adopting findings in support of the proposed ordinances 
(Attachment VI); 

b. Adopts the attached resolution (Attachment V) approving revisions to the Fiscal Year 
2014/2015 Master Fee Schedule; 

c. Introduces the attached ordinance (Attachment I) related to revisions to Chapter 10, 
Article I of the Hayward Municipal Code to add regulations relating to Tobacco Retail 
Sales Establishments Regulations (Hayward Municipal Code Sections 10-1.2780 et seq.);  

d. Introduces the attached ordinance (Attachment II) associated with revisions to the 
General Commercial (CG) Zoning District regulations related to land uses; and 

e. Introduces the attached ordinance (Attachment III) associated with revisions to Section 5-
6.02 of the Smoking Pollution Control Ordinance. 

 
SUMMARY 
 
In response to City Council direction and concerns with the negative health consequences of 
tobacco use among youth, due partially to availability and the lack of specific local laws 
regulating tobacco sales in Hayward, staff is recommending new regulations pertaining to the 
retail sales of tobacco and tobacco-related products. For purposes of this report, tobacco-related 
products are items designed for the smoking or ingestion of tobacco products and electronic  
delivery devices, with or without nicotine. The proposed regulations are consistent with new 
General Plan Goals and Policies, as follows: 

• HQL-1 - Improve the health and well-being of all Hayward residents; 
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o HQL-1.1 - Prioritize the overall health of Hayward residents in its strategies, 
programs, daily operations, and practices; 

o HQL-1.6 - Address health inequities in Hayward by striving to remove barriers to 
healthy living, avoiding disproportionate exposure to unhealthy living 
environments, and providing a high quality of life for all residents, regardless of 
income, age, or ethnicity; and  

• HQL-4.3 – The City shall prohibit the sale of cigarettes near schools. 
  
Given the large number of establishments in Hayward that sell tobacco (142 tobacco retailers, 8 
electronic cigarette retailers and 2 hookah lounges), staff is recommending new regulations that 
would limit new tobacco retail sales establishments (with an exception for stores over 10,000 square 
feet that dedicate no more than five percent of their square footage to tobacco products) to the 
General Commercial (CG) Zoning District, subject to approval of a Conditional Use Permit (CUP), 
and impose a 500 foot separation requirement from schools, parks and other sensitive receptors.  
Additionally, all new and existing retailers would be required to obtain a Tobacco Retailers License 
(TRL) (and pay an associated annual fee of approximately $400), which would establish operational 
standards, compliance inspections and enforcement provisions, and provide a funding source to help 
pay for inspections.  
 
 BACKGROUND 
 
Currently, the City’s Zoning Ordinance does not list the sale of tobacco as a permitted use in any 
zoning district, nor does it define tobacco and tobacco-related products.  With the recent 
prevalence of the establishment of “smoke shops” and other establishments selling tobacco and 
tobacco-related products, and with the introduction of a variety of new tobacco or nicotine-
related products, such as flavored tobacco, electronic cigarettes, hookahs and candy flavored 
cigars, it became clear that the City needed to develop standards pertaining to the sale of such 
items in order to prevent sales to youth. 
 
History of Proposed Regulations - In response to the American Lung Association’s State of 
Tobacco Control local grade of D for Hayward (see page 23 of the report pertaining to reducing 
sales of tobacco products to youth), City Council in late 2011/early 2012 directed staff to 
develop regulations pertaining to the sales of tobacco and tobacco-related products.  In 
conjunction with the Alameda County Health Department and the Hayward Police Department, 
staff reviewed available studies and draft ordinances.  Sources of information utilized in the 
development of the proposed regulations included several other jurisdictions in Alameda County 
and northern California, the American Lung Association, Change Lab Solutions (formerly 
Technical Assistance Legal Center) and the Center for Disease Control (CDC).  In addition, staff 
used the results of recent decoy operations performed by the Hayward Police Department. 
 

May 31, 2012 Planning Commission Meeting - Staff developed draft regulations and 
presented them to the Planning Commission at a work session on May 31, 20121 for 

                                                 
1 See staff report at http://www.hayward-ca.gov/CITY-GOVERNMENT/BOARDS-COMMISSIONS-
COMMITTEES/PLANNING-COMMISSION/2012/PCA12PDF/pca053112full.pdf and minutes at  
 http://www.hayward-ca.gov/CITY-GOVERNMENT/BOARDS-COMMISSIONS-COMMITTEES/PLANNING-
COMMISSION/2012/PCA12PDF/pca062812full.pdf 
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consideration. Overall, the Planning Commission was supportive of the proposed regulations, but 
after lengthy discussion, the Commission felt that additional work was needed and directed staff 
to come back with regulations that would more effectively prevent sales of tobacco and tobacco-
related products to youth. 
 

Community Meeting - On October 28, 2013, a Community Meeting was held and all 
existing tobacco and electronic cigarette retailers doing business in Hayward were invited.  The 
purpose of the meeting was to inform the existing tobacco retailers of the upcoming Tobacco Retail 
Sales Establishments Regulations and to gather feedback, comments and concerns. Twenty (20) 
people attended the meeting, including local tobacco and electronic cigarette retailers and youth 
advocates from the Castro Valley Community Action Network (CV CAN) and the Hayward 
Coalition for Healthy Youth (HCHY).   Most attendees expressed support for new regulations, 
though owners of local tobacco and e-cigarette establishments expressed concerns. 
 

Work Sessions - On November 21, 20132 and December 17, 20133, work sessions were held 
with the Planning Commission and City Council, respectively.  At both work sessions, several 
members of the public spoke in favor of the proposed tobacco regulations.  Speakers included a 
Downtown business owner, members and student advocates from Hayward Coalition for Healthy 
Youth (HCHY), the American Lung Association, and the Alameda County Department of 
Environmental Health.  Overall, both the Planning Commission and City Council expressed support 
for the establishment of tobacco regulations and were supportive of a moratorium to allow staff 
more time to research the issues and develop regulations.   
 

Moratorium -   In order to allow staff additional time to research and develop tobacco 
regulations for the City, on January 14, 20144, the City Council adopted an urgency ordinance to 
place a 45-day moratorium on the issuance of business licenses or building permits for any new 
small and large format tobacco retailers.  The moratorium was extended an additional ten (10) 
months and fifteen (15) days at the February 18, 2014 City Council meeting5. 

 
May 22, 2014 Planning Commission Hearing:  The Planning Commission, with three 

Commissioners absent or not participating due to conflict of interest, heard the matter at its regular 
meeting on May 22, 2014 (see staff report and meeting minutes, Attachment VII).  During 

                                                                                                                                                             
 
2 See staff report at http://www.hayward-ca.gov/CITY-GOVERNMENT/BOARDS-COMMISSIONS-
COMMITTEES/PLANNING-COMMISSION/2013/PCA13PDF/pca112113full.pdf and minutes at 
 http://www.hayward-ca.gov/CITY-GOVERNMENT/BOARDS-COMMISSIONS-COMMITTEES/PLANNING-
COMMISSION/2014/PCA14PDF/pca010914full.pdf   
3 See staff report at http://www.hayward-ca.gov/CITY-GOVERNMENT/CITY-COUNCIL-
MEETINGS/2013/CCA13PDF/cca121713full.pdf  and minutes at 
 http://www.hayward-ca.gov/CITY-GOVERNMENT/CITY-COUNCIL-
MEETINGS/2014/CCA14PDF/cca011414full.pdf  
4 See staff report at http://www.hayward-ca.gov/CITY-GOVERNMENT/CITY-COUNCIL-
MEETINGS/2014/CCA14PDF/cca011414full.pdf  and minutes at http://www.hayward-ca.gov/CITY-
GOVERNMENT/CITY-COUNCIL-MEETINGS/2014/CCA14PDF/cca012814full.pdf 
5 See staff report at http://www.hayward-ca.gov/CITY-GOVERNMENT/CITY-COUNCIL-
MEETINGS/2014/CCA14PDF/cca021814full.pdf  and minutes at http://www.hayward-ca.gov/CITY-
GOVERNMENT/CITY-COUNCIL-MEETINGS/2014/CCA14PDF/cca030414full.pdf 
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deliberations, it was determined that there would not be sufficient votes to support a motion to 
recommend approval or denial of the proposed regulations; thus, a formal motion by the 
Commission was not made. Three of the Commissioners were in support of the proposed 
regulations (one expressing reservations because she felt the proposed ordinance was still lacking 
“concrete detail,” such as a definition of “sensitive receptors”) and one Commissioner was not in 
support of the proposed regulations, stating that the additional fee for the TRL would be a hardship 
on small business owners. Furthermore, that Commissioner did not support the conditional use 
permit requirement and stated that it should also apply to large format retailers. The Commission 
did express that they would like to learn more about the potential health impacts related to the 
exposure to and use of electronic cigarettes as the information becomes available.  
 
Eight members of the public spoke in favor of the proposed regulations, including participants in the 
Youth Decoy operations and other members of the Hayward Coalition for Healthy Youth and the 
American Lung Association.  The youth speakers described their experiences as Youth Decoys and 
how easy it has been for them to purchase tobacco products. Other speakers spoke about the 
discussions they have with their school-aged children regarding the use of tobacco and electronic 
cigarettes amongst their schoolmates and the ease with which they can obtain said products.  Four 
speakers spoke against the proposed regulations, including three local tobacco and electronic 
cigarette retailers and one resident. The retailers expressed their objection to paying yet another fee 
and spoke about their diligence in not selling to minors. The electronic cigarette store owner who 
spoke stated that electronic cigarettes are not a tobacco product and should not be treated as such.  
She went on to recommend that the Commission educate themselves on the product and stated that 
the FDA published a report stating that electronic cigarettes were not harmful to one’s health. The 
Commission asked that she send this report to them. To date, staff has not received a copy of said 
report and has been unable to confirm any such statement made by the FDA. 
 
Pending Legislation - The State Assembly is currently considering Senate Bill (SB) 648 and 
Assembly Bill (AB) 1500.  SB 648, which was introduced by Sen. Ellen Corbett, D-San Leandro, 
would extend restrictions and prohibitions against smoking cigarettes and other tobacco products, to 
include electronic cigarettes.  The California Senate voted 21-10 in favor; the bill awaits hearing by 
the California Assembly, possibly later this year.  AB 1500 was introduced by Assembly Member 
Dickenson and, as introduced, would prohibit any person engaged in the business of selling or 
distributing cigarettes, tobacco products or e-cigarettes, to ship or cause to be shipped any cigarettes, 
tobacco products or e-cigarettes to any person in this state other than specified businesses.  The bill 
went to Committee on May 21, 2014, where the motion to pass failed (Ayes: 6; Noes: 1; Abstain; 
10); however, reconsideration was granted. 
 
Food and Drug Administration (FDA) Ruling -  On April 24, 2014, the FDA released a proposed 
rule to expand its tobacco authority to cover products that meet the statutory definition of a tobacco 
product, including currently unregulated marketed products, such as electronic cigarettes (e-
cigarettes), cigars, pipe tobacco, nicotine gels, waterpipe (or hookah) tobacco, and dissolvables.  
Under the proposed rule, the FDA would regulate said products in the same manner as traditional 
tobacco products, including, but not limited to: requiring product registration with the FDA and 
reporting of product and ingredient listing; allowing marketing of new tobacco products only after 
FDA review; only making direct and implied claims of reduced risk if the FDA confirms that 
scientific evidence supports the claim and that marketing the product will benefit public health as 
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a whole; and prohibiting distribution of free samples. Additional provisions include: minimum 
age and identification restrictions to prevent sales to underage youth; requirements to include 
health warnings; and prohibition of vending machine sales, unless in a facility that never admits 
youth.  The proposed rule is currently under a 75-day public comment period.   
 
Electronic Cigarette Studies - On May 12, 2014, UCSF Scientists published a study based on the 
comprehensive assessment of peer-reviewed public research regarding electronic cigarettes.  The 
study found that the vapor emitted from e-cigarettes is not merely “harmless water vapor” as 
frequently claimed and that it can be a source of indoor air pollution. Furthermore, the study went 
on to say that while many companies market electronic cigarettes as smoking cessation aids, the 
devices have not been approved by the Food and Drug Administration as such and, to date, there is 
limited research to support such claims.  Studies have shown that many people who use e-cigarettes 
are dual users of both conventional cigarettes and e-cigarettes and that up to a third of adolescents 
who use e-cigarettes have never even smoked conventional cigarettes, thus starting the use and 
potential addiction of nicotine through e-cigarettes. The study concluded that electronic cigarettes 
should be regulated in the same manner as traditional tobacco cigarettes, including marketing 
restrictions and prohibiting use where traditional cigarettes are prohibited. 
 
DISCUSSION 
 
Overview of Proposed Tobacco Retail Sales Regulations – As proposed, the Tobacco Retail Sales 
Establishments Regulations will be codified at Section 10-1.2780 et seq. of the Zoning Ordinance 
(see Attachment I). The stated specific purpose of the regulations is “to provide for the orderly 
integration of tobacco-related uses in a manner that will prevent the sale of tobacco products and 
electronic smoking devices to youth by establishing reasonable and uniform regulations to prevent 
the close proximity of tobacco retail sales uses to youth and sensitive receptors, while permitting the 
location of tobacco retail sales in certain areas.” 
 
The proposed tobacco retail sales regulations require that any new tobacco retail sales 
establishment that is either less than 10,000 square feet or larger than 10,000 square feet with 
more than 5% of its retail floor space dedicated to tobacco products: 

• be limited to the General Commercial Zoning District; 
• not be located within 500 feet of schools, parks and other sensitive receptors; and 
• be subject to approval of a Conditional Use Permit (CUP).   

 
Additionally, all new and existing Tobacco Retail Sales Establishments will be required to obtain 
an annual Tobacco Retailer License (TRL) and comply with all Requirements and Operational 
Standards for Tobacco Retail Sales Establishments (see Table 1 below). If adopted, the TRL 
requirement will go into effect next calendar year.  Staff would mail all existing establishments a 
notice of the adoption of the regulations and the procedures and timeframe in which they must 
obtain their TRL.  
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Table 1 – Permit Requirements for Tobacco Retail Sales Establishments 

      500' from 
sensitive 
receptors 

500' from 
existing 
tobacco 
retailer   TRL* CUP 

Existing Tobacco Retailer X       
New Tobacco Retailer** X X X X 
New Lg Format Retailer*** X       

*Includes compliance with all Requirements and Operational Standards and local, state and federal laws. 
**General Commercial Zoning District only 
*** Stores >10,000 sf and 5% or less of floor area dedicated to storage and display. 
 
The General Commercial (CG) district was determined to be most suitable for tobacco 
establishments because it provides regional-serving retail opportunities along major transportation 
corridors with minimal impact to neighborhood-serving commercial areas (see proposed ordinance, 
Attachment II).  By requiring a CUP for new establishments (other than certain situations as noted 
below), the City could evaluate proposed tobacco sale locations in a public hearing format to ensure 
they are compatible with the surrounding properties.  The intent of a separation requirement is to 
keep said establishments away from sensitive receptors, such as schools, parks and playgrounds, 
libraries and day care centers (i.e., areas where youth are typically present), as well as to ensure that 
there is not an oversaturation of tobacco sales establishments in one area.  The ordinance, as 
proposed, includes a definition of sensitive receptors as follows:  “people that have an increased 
sensitivity to air pollution or environmental contaminants.”  The Ordinance also refers to other 
common definitions of sensitive receptors as put forth by the EPA and the Air Resources Board.  
For purposes of this Ordinance, sensitive receptor locations include schools, parks and playgrounds, 
libraries and day care centers.  There are currently one hundred and forty-two (142) tobacco retail 
sales establishments, two (2) hookah lounges and eight (8) “vapor” or electronic cigarette retailers 
in the City, the majority of which are located in close proximity to schools and other sensitive 
receptors.  The establishment of the separation requirement would prevent any new tobacco retailer 
from opening up within 500 feet from any existing establishment or any sensitive receptors.   
 
Similar to the City’s regulations pertaining to the sale of alcohol, the proposed regulations would 
allow the sale of tobacco products without need of a conditional use permit in retail stores having 
10,000 square feet or more area in any zoning district where the primary retail use is allowed; 
however, no more than five (5) percent of such floor area could be devoted to the sale, display and 
storage of tobacco or tobacco-related products combined.  This provision would allow larger 
grocery stores and big box retail stores to sell tobacco products as a secondary use in any zoning 
district in which those stores are allowed (see discussion below regarding potential impacts to 
businesses). 
 
The recommended Requirements and Operational Standards provisions will create local provisions 
as well as reinforce state and/or federal laws regarding sales, advertising or display of tobacco 
products, electronic smoking devices, imitation tobacco products and/or tobacco paraphernalia.  
This includes posting prominently near the cash register or other point of sale the legal age to 
purchase such items and checking the identification of purchasers to ensure they are of legal age.  
The inclusion of state and federal laws in the local ordinance will allow the City to enforce them at a 
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local level. As noted in the footnotes in the table above, all tobacco retailers will be required to 
comply with the Requirements and Operational Standards as part of the TRL, including those which 
are exempt from the CUP requirements (i.e. large format retailers and legal non-conforming tobacco 
retailers). 
 

Tobacco Retailer License (TRL) - All tobacco retail sales establishments, including  existing 
retailers who would become legal non-conforming uses under the proposed ordinance, new 
establishments requiring a CUP, and shops that sell tobacco as a secondary use and do not require a 
CUP, would be required to obtain an annual Tobacco Retailer License from the City.  All 
establishments would be subject to compliance with operational standards, as well as annual 
inspections. The enforcement provisions would give City staff the authority to issue administrative 
fines, fees, penalties and/or citations to and/or require abatement from violators of the provisions of 
the ordinance.  The TRL will have an annual fee of $400 that will serve to recover the costs for 
annual inspections and enforcement at the local level, including the continued operation of the 
Hayward Police Department’s Youth Decoy Program. 

 
Youth Decoy Program – Since the inception of the Youth Decoy Program in 2010, the 

Hayward Police Department (HPD) has tested more than 707 establishments and issued 93 citations  
to establishments for selling tobacco products to minors (including electronic cigarettes) to date.  
Historically, HPD’s Youth Decoy Program has been funded through a grant from the Alameda 
County Health Department; however, the funding program will soon no longer be available.  With 
the implementation of the TRL program, a percentage of the TRL fees collected by the City will be 
appropriated to HPD to continue the operation of the Youth Decoy Program. 
 

Definitions - Broad definitions have been developed to identify tobacco and tobacco-related 
products to comprehensively regulate the type of products that are allowed to be sold and the 
products that would be prohibited. Some of the key definitions are as follows: 
 

“Electronic Smoking Device” means an electronic and/or battery-operated device, the use 
of which may resemble smoking, which can be used to deliver an inhaled dose of nicotine 
or other substances. “Electronic Smoking Device” includes any such device, whether 
manufactured, distributed, marketed, or sold as an electronic cigarette, an electronic 
cigar, an electronic cigarillo, an electronic pipe, an electronic hookah, vapor cigarette or 
any other product name or descriptor.   “Electronic Smoking Device” does not include 
any product specifically approved by the United States Food and Drug Administration for 
use in the mitigation, treatment, or prevention of disease. 
 
 “Imitation Tobacco Product” means any edible non-tobacco product designed to 
resemble a tobacco product or any non-edible non-tobacco product designed to resemble 
a tobacco product that is intended to be used by children as a toy. Examples of imitation 
tobacco products include, but are not limited to, candy or chocolate cigarettes, bubble 
gum cigars, shredded bubble gum resembling spit tobacco, and shredded beef jerky in 
containers resembling snuff tins. An electronic smoking device is not an imitation 
tobacco product.  
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“Tobacco Retail Sales Establishment” or “Tobacco Retailer” means any establishment that 
sells tobacco, tobacco products, electronic smoking devices, tobacco paraphernalia, or any 
combination thereof, including retail or wholesale sales. 

 
“Tobacco Paraphernalia” means cigarette papers or wrappers, pipes, holders of smoking 
materials of all types, cigarette rolling machines, and any other item designed for the 
smoking or ingestion of tobacco products. 

 
“Tobacco Product” means any product containing, made or derived from tobacco or 
contains synthetically produced nicotine that is intended for human consumption, whether 
smoked, chewed, absorbed, dissolved, inhaled, snorted, sniffed, or ingested by any other 
means.  “Tobacco product” includes, but is not limited to cigarettes, cigars, little cigars, 
chewing tobacco, pipe tobacco, snuff, snus, or electronic smoking devices (with or without 
nicotine).  “Tobacco product” does not include any product that has been approved by the 
United States Food and Drug Administration for sale as a tobacco cessation product and is 
being marketed and sold solely for that approved purpose. 

 
“Tobacco Retailer License” means the license issued pursuant to Section 10-1.2785 that 
authorizes electronic smoking device or tobacco retail sales at a certain, fixed location 
and by a certain Tobacco Retailer. Mobile vendors of tobacco products and electronic 
smoking devices are prohibited. 

 
Compliance Checks and Penalties for Violations – As part of the TRL, each establishment will be 
subject to a minimum of one compliance check inspection per year, starting in early 2015.  
Compliance checks will cover local, state and federal regulations, as well as permit and licensing 
requirements.  Establishments that are found to be non-compliant will be subject to penalties and 
possible suspension or revocation of their TRL. 
 
Prior to inspections taking place, staff will notify each tobacco-related business with a valid City of 
Hayward business license and State of California “Cigarette and tobacco products license” at least 
one month prior.  The notification will include: Program description and requirements; copy of the 
TRL checklist; local, state and federal permit and licensing requirements; program fees and 
penalties; and reference to adopted regulations and active laws related to tobacco or related 
products.   
 
A four-step process will be implemented by the Code Enforcement Division to assure compliance 
with all applicable local, state or federal codes.  Violations and associated penalties consist of the 
following on a per case basis: 
 
1. First Violation: Upon confirmation of violation(s) by City staff, tobacco retailers will be 

provided with a compliance date by which to correct identified violation(s).  Tobacco retailers 
will be required to pay a fine of $1,500 if violations are discovered, and face suspension of 
tobacco-related business activity for a period of 30 days for significant violations.   

Significant Violations warranting suspension of the TRL include, but are not limited to:  
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a. Failure to obtain required local, state or federal permits and/or licenses for the sale, 
distribution or display of “tobacco products” as defined in Section 10-1.2780 of the 
Hayward Municipal Code.  

b. Sales of “tobacco products” to minors under the age of 18. (California Penal Code 
Section 308, Stake Act.) 

c. Failure to allow staff or law enforcement officers to review cigarette and tobacco 
products purchase invoices upon request or inspect premises upon request. (Stake Act 
Section 22957 (a).) 

2. Second Violation: A second confirmation within a two (2) year time period will result in a 90- 
day suspension of sales and business related to tobacco products and a $3,000 fine.  

3. Third Violations: A third violation within a three (3) year time period will result in a $5,000 
fine and 120-day suspension of sales and business related to tobacco products.  Additionally, 
retailers shall be subject to revocation of the TRL pursuant to HMC Section 10-1.2796. 

4. Revocation (Fourth Step): If a retailer’s TRL permit is suspended due to ongoing non-
compliance with local, state or federal laws and regulations and subsequently revoked as a 
result, no future approval for TRL permits will be approved for the retailer.  

There will be two (2) separate appeal processes for disputing revocation of the TRL.    
 
1.  Large Format Retailers: Retail establishments that have 10,000 square foot or more of 

floor area and that devote not more than five (5%) percent of such floor area to 
products covered under HMC Section 10-1.2781.   

 
For Large-Format Tobacco Retail Sales Establishments, cases will be forwarded to the Code 
Enforcement Supervisor prior to revocation.   A notice containing the effective date of the TRL 
revocation shall be sent to the address on record for the Tobacco Retail Sales Establishment, along 
with a description of the process for appealing the TRL revocation.    Appeals of the TRL 
revocation shall observe the process set forth in Chapter 1, Article 7 of the HMC. 

 
2. CUP/Legal Non-Conforming Retailers (e.g., tobacco retailers permitted under a 

CUP or pre-existing tobacco retailers with valid State licenses and local business 
licenses for tobacco retail sales prior to adoption of ordinance.) 

  
For tobacco retailers that have a conditional use permit or that are legal non-conforming uses, case 
documentation outlining observed violations by inspection staff will be forwarded to the Planning 
Division.  A revocation hearing (for a conditional use permit) or termination hearing (for a legal, 
non-conforming use) will be scheduled before the Planning Commission in accordance with the 
procedures set forth in HMC Section 10-1.3260.  Appeals shall be governed by HMC Section 10-
1.2845. 
 
Any recipient of a TRL fine or penalty may contest the factual findings of the case and is required to 
complete a Request For Administrative Hearing Form (for a hearing before a hearing officer) and 
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return it to the City within fifteen (15) days from the date the fine or penalty was issued. Hearing 
forms will be available for download on the City web page or staff shall mail/send an appeal form 
within 48 hours upon request.  
 
Potential Impacts to Existing Businesses - Many of the existing establishments would become legal, 
non-conforming uses under the proposed regulations and would be allowed to continue to operate in 
accordance with the HMC Section 10-1.2900 (Non-conforming Uses).  Per those provisions, these 
retailers would be allowed to continue operation as a tobacco retail sales establishment, as long as 
the non-conforming use is not expanded or has not been discontinued for a period of six consecutive 
months or more with the intent to abandon the use.  Also, additional development of any property 
on which a legal non-conforming use exists is required to have all new uses conform.  Thus, non-
conforming tobacco sales locations would cease operating over time. 
 
Proposed Amendments to the Master Fee Schedule – A minor amendment to the City’s Master Fee 
Schedule is proposed to include the annual TRL fee.  The amount of the proposed fee has been 
calculated based on the cost recovery associated with review and oversight of tobacco retail sales 
establishments.  The amendments to the Master Fee Schedule will also include the addition of the 
fines for violations of the ordinance as outlined above. 
 
Proposed Revisions to Smoking Pollution Control Ordinance - Minor amendments to the City’s 
Smoking Pollution Control Ordinance (at HMC Section 5-6.02) are proposed in order to make it 
consistent with the proposed Tobacco Retail Sales Establishments regulations and to address the 
smoking of electronic cigarettes in the City (see Attachment  III). The proposed amendments 
include revisions to the definitions of “smoking” and “tobacco products” and the addition of a 
definition for “smoke,” to include electronic cigarettes and vapor produced from said devices.   
With the proposed revisions, it will be unlawful for anyone to use electronic cigarettes and smoking 
devices wherever smoking is prohibited.   
 
Text Amendment Findings for Approval - In order for the Text Amendment to be approved, the 
following findings must be made.  Staff provides reasons why the findings can be made in the 
attached resolution (Attachment IV). 

 
A. Substantial proof exists that the proposed change will promote the public health, safety, 

convenience, and general welfare of the residents of Hayward. 
 

B. The proposed change is in conformance with all applicable, officially adopted policies and 
plans. 

C. Streets and public facilities existing or proposed are adequate to serve all uses permitted 
when the property is reclassified. 
 

D. All uses permitted when property is reclassified will be compatible with present and 
potential future uses, and, further, a beneficial effect will be achieved which is not 
obtainable under existing regulations. 

 
Environmental Impact Analysis – Staff prepared and circulated for public review and comment a 
Negative Declaration and Initial Study (Attachment VI), in accordance with the California 
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Environmental Quality Act (CEQA), which concludes the proposed text amendment and new fees 
would not generate significant environmental impacts. 
 
ECONOMIC IMPACT  
 
The adoption of tobacco retail sales regulations would provide more enforcement authority on the 
local level for problematic establishments and the ability to keep said establishments away from 
sensitive receptors, such as schools, parks, and community centers.  There are expected to be 
positive economic benefits through an enhanced and attractive Downtown and business 
environment throughout the City; however, smaller new retail stores that rely on tobacco sales for a 
large percent of total sales would be discouraged from locating in Hayward.   
 
FISCAL IMPACT 
 
Based on a fiscal impact analysis conducted by Code Enforcement Department staff, an annual TRL 
fee of $400 per establishment (estimated $56,264 total annually) has been proposed to help ensure 
cost recovery.  The fee will recover costs pertaining to City staff, including the Police Department 
to continue the Youth Decoy Program and Code Enforcement, and for enforcement, education, 
compliance inspections, and administrative costs associated with all new and existing tobacco retail 
sales establishments in Hayward.  It is anticipated that future annual adjustments to fees may be 
needed in response to additional demands and costs that may arise after the implementation of the 
TRL. Such fee may result in a very small decrease in sales tax revenue from tobacco sales for the 
City, due to the limited number of new establishments that would choose not to locate in Hayward 
due to the annual TRL fee.  In addition, the City may receive some limited amount of revenue from 
fines issued for violations.  However, this is anticipated to be less than $15,000 based on current 
estimates.  Staff will reassess fee and fine levels, enforcement needs, and staffing requirements 
regularly as part of the implementation of the Ordinance.   
 
PUBLIC CONTACT 
 
Significant outreach has occurred over the last year for these proposed regulations, as described in 
the BACKGROUND section of this report.  A community mailing, which included key points of 
the proposed amendments and notice of this hearing and the planned future City Council hearing, 
was sent in early May to all existing tobacco retailers (including electronic cigarette retailers) in 
Hayward.  Also, a notice of this hearing was published in The Daily Review on June 7, 2014.  Staff 
received three written comments in opposition to the proposed regulations prior to the Planning 
Commission Meeting and has received  thirteen additional comments regarding those notices as of 
the date of finalization of this report (Attachment VIII).  Several concerns were raised in regards to 
the proposed regulations.  Staff has prepared the following responses to address the concerns raised 
in the comments received: 
 

1. How will I know when this ordinance becomes effective?   

Prior to Tobacco Retailers License (TRL) program inspections taking place, the City of 
Hayward shall give notice by mail a  minimum of one month in advance, to each tobacco 
related business with a valid City of Hayward business license and State of California 
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“Cigarette and tobacco products license.”   The program notice will provide the following 
summary of information to businesses and property owners:  
• Program description and requirements 
• Copy of TRL Checklist 
• Local, State and Federal Permit & Licensing requirements   
• Program fees and penalties 
• Reference to adopted regulations and active laws related to tobacco products.  
 
There will also be a web-page dedicated to the Tobacco Retail Licensing Program as part of 
the City’s website that will provide information about the program, including but not limited 
to, date of adoption.  
 

2. Minimum pack size for cigars that cost $5 or less will hurt my business. 

Staff is proposing this restriction to discourage sale of certain products to youth.  
Flavored cigars are commonly sold individually or in small packages. These products are 
often low-priced and flavored like candy, making them especially attractive to young 
people.  Selling cigars individually, whether flavored or not, makes them cheaper and 
easier for youth to buy. Some little cigars and cigarillos are packaged for individual retail 
sale, and others are taken out of their original packaging and sold individually by the 
retailer. To reduce youth access to these flavored and/or inexpensive tobacco products 
(with prices as low as .49 cents for a single and .99 cents for a two-pack), the prohibition 
of sale of inexpensive individual cigars or those sold in packages of small quantities is 
proposed.  The purpose of the cost threshold is not to prevent the sale of single premium 
(more expensive) cigars to adults.   
 

3. What kind of documentation will be required to confirm flavored tobacco sales 
occurred prior to adoption of ordinance, so that such businesses can continue to sell 
such products? 
 
Existing business owners that were selling flavored tobacco products at the time of the 
adoption of the ordinance will need to provide documentation, such as a copy of an 
invoice.  This will be noted on the initial TRL license and carried forward on annual 
renewals.  This will allow the business to continue to sell any flavored tobacco products, 
as permitted by law. 
 

4. If I sell my business that the City has acknowledged can continue to sell flavored 
tobacco products (see response to #3 above), will the new owner also be able to sell 
flavored tobacco products? 

Yes; however, the new owner of a legal non-conforming tobacco retail sales establishment 
will have to apply for a change of ownership on the TRL.  The new owner will not need to 
re-pay the TRL fee as the fee covers the business/location for the twelve month period. The 
new owner would be able to continue the sale of all tobacco products that the prior owner 
was legally permitted to sell, including flavored tobacco. 
 

50



 
Text Amendment Regulating the Retail Sale of Tobacco 
June 24, 2014  13 of 14 
 

5. Why are chain stores exempt from the restrictions of this ordinance? 

Staff recommends this exemption for a variety of reasons, most notably that studies have 
shown that sales of tobacco and tobacco products to youths are typically not occurring at the 
larger establishments6.   
 
While most small retailers and convenience stores rely on employee training to prevent sales 
of tobacco products to youth, many large format retail stores, such as grocery stores, have 
price scanners that will prompt the clerk to verify age for tobacco products.  Such checks 
could explain why violations occur less frequently at the large format retailers than at gas 
stations and convenience stores7.   Furthermore, since the Hayward Police Department 
began conducting the Youth Decoy Operations in 2010, of the 93 citations issued, only three 
occurrences were at a large format retailers.  The remaining 90 citations were issued to gas 
stations, convenience stores, and tobacco stores. 
 

6. It is not fair to pass the new ordinance without informing the impacted businesses. 

All existing 142 tobacco retailers in the City of Hayward with a valid Cigarette and Tobacco 
Products license issued by the State Board of Equalization (BOE) and the four Vapor Stores 
with City Business licenses at that time were notified of the pending regulations and invited 
to attend a Community Meeting on October 28, 2013.  The “Notice of Community Meeting 
and Public Hearings” notice included an overview of all proposed draft regulations and 
dates for upcoming Planning Commission and City Council Work Sessions and tentative 
public hearing dates. 
 
A second mailing was sent out to the 142 tobacco retailers and the now eight Vapor Stores 
on May 9, 2014 notifying each business of the Planning Commission Meeting on May 22, 
2014 and City Council Meeting on June 17, 2014, during which the proposed tobacco 
regulations were to be reviewed.  The mailing included the key provisions of the proposed 
regulations, including how the regulations would affect existing businesses and the purpose 
of the TRL. The mailing also provided a link to the full draft document on the City’s 
website. 

 
NEXT STEPS 
 
Should the Council adopt the attached two resolutions and introduce the attached three ordinances, 
staff will bring back the ordinances for adoption at the next City Council meeting on July 1, 2014.  
Once Council adopts the ordinances, staff will send out notices to all existing tobacco retailers 
informing them of the new regulations and licensing requirements. Staff envisions being able to 
start collecting fees at the beginning of CY 2015, and each January thereafter.  
 
 
Prepared by: Linda Ajello, AICP, Associate Planner 
 

                                                 
6 http://www.cdph.ca.gov/programs/tobacco/Documents/CTCPRetailerPresentation07.pdf  
7 http://stic.neu.edu/trri/No_Sale/pt3.htm  
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Recommended by:  David Rizk, AICP, Development Services Director 
 
Approved by: 
 

 
_____________________________________ 
Fran David, City Manager 
 
 
 
Attachments: 
 Attachment I Draft Ordinance Regarding Proposed Tobacco Retail Sales Regulations 

(New HMC Code Section 10-1.2780 et seq.) 
 Attachment II Draft Ordinance Regarding Proposed Revisions to the General 

Commercial (CG) Zoning District Regulations  
 Attachment III Draft Ordinance Regarding Proposed Revisions to the Smoking Pollution 

Control Ordinance Definitions (HMC Section 5-6.02)  
Attachment IV  Draft Resolution Regarding Proposed Ordinances and the Negative 

Declaration/Initial Study 
 Attachment V Draft Resolution Regarding Proposed Revisions to the Master Fee 

Schedule 
 Attachment VI Negative Declaration/Initial Study 
 Attachment VII May 22, 2014 Planning Commission Agenda Report and Minutes 
 Attachment VIII Public Comment Letters 
 Attachment IX Petition submitted at May 22, 2014 Planning Commission Meeting 
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                                                                                                                                                                             Attachment I 
ORDINANCE NO. 14- 

 
 

ORDINANCE AMENDING CHAPTER 10, ARTICLE 1 OF THE 
HAYWARD MUNICIPAL CODE TO ADD REGULATIONS 
RELATING TO TOBACCO RETAIL SALES ESTABLISHMENTS 

  
  THE CITY COUNCIL OF THE CITY OF HAYWARD DOES ORDAIN AS 
FOLLOWS: 
     
 Section 1. Sections10-1.2780 through 10-1.2797of the Hayward Municipal Code, entitled 
“Tobacco Retail Sales Establishments,” are hereby enacted to read as follows: 
 

 SECTION 10-1.2780 TOBACCO RETAIL SALES ESTABLISHMENTS 
 

Sections: 
Section 10-1.2780 Purpose 
Section 10-1.2781 Applicability 
Section 10-1.2782 Definitions 
Section 10-1.2783 Requirements and Operational Standards for Tobacco Retail Sales 

Establishments 
Section 10-1.2784 Large-Format Tobacco Retailers 
Section 10-1.2785 Tobacco Retailer License (TRL) 
Section 10-1.2786 Conditional Use Permit for New Tobacco Retail Sales Establishments 
Section 10-1.2787 Posting of Conditions of Approval 
Section 10-1.2788 Findings 
Section 10-1.2789 Application for Conditional Use Permit 
Section 10-1.2790 Prohibited Uses 
Section 10-1.2791 Existing Tobacco Retail Sales Establishments  
Section 10-1.2792 Liability for Expenses 
Section 10-1.2793 Inspection and Right of Entry 
Section 10-1.2794 Public Nuisance 
Section 10-1.2795 Cumulative Remedies 
Section 10-1.2796 Revocation of Tobacco Retailer Licenses and Conditional Use Permits; 

Appeals 
Section 10-1.2797  Annual Report 
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SECTION 10-1.2780 PURPOSE. 
 

In addition to the general purposes listed in Section 10-1.110, General Provisions, the specific 
purpose of the Tobacco Retail Sales Establishments regulations is to provide for the orderly 
integration of tobacco-related uses in a manner that will prevent the sale of tobacco products and 
electronic smoking devices to youth by establishing reasonable and uniform regulations to prevent the 
close proximity of  tobacco retail sales uses to youth and sensitive receptors, while permitting the 
location of tobacco retail sales in certain areas.  
 

SECTION 10-1.2781 APPLICABILITY. 
 

These regulations apply to all Tobacco Retail Sales Establishments, including the operation of 
existing businesses, new businesses, relocating businesses, and the conversion or expansion of an 
existing business to include the sale of tobacco, tobacco products, electronic smoking devices or 
tobacco paraphernalia, as defined herein. Tobacco Retailers legally existing prior to the adoption of 
these regulations may exist without the approval of a conditional use permit but must otherwise 
comply with all standards set forth in these regulations. 

 
 SECTION 10-1.2782 DEFINITIONS. 

 
 For purposes of these regulations, certain words and terms have the following meaning: 

 
a. “Cigar” means (i) any roll of tobacco wrapped entirely or in part in tobacco or in any 

substance containing tobacco; or (ii) any paper or wrapper that contains tobacco and is 
designed for smoking or ingestion of tobacco products. For the purposes of this subsection, 
“Cigar” includes, but is not limited to, Tobacco Products known or labeled as “cigar,” 
“cigarillo,” “tiparillo,” “little cigar,” “blunt,” “blunt wrap,” or “cigar wrap.” 
 

b. “Characterizing Flavor” means a distinguishable taste or aroma, other than the taste or aroma 
of tobacco, imparted by a tobacco product or any byproduct produced by the tobacco product, 
including, but not limited to, tastes or aromas relating to any fruit, chocolate, vanilla, honey, 
candy, cocoa, dessert, alcoholic beverage, menthol, mint, wintergreen, herb, or spice; 
provided, however, that a tobacco product shall not be determined to have a characterizing 
flavor solely because of the use of additives or flavorings or the provision of ingredient 
information. 
 

c. “Distinguishable” means perceivable by an ordinary consumer by either the sense of smell or 
taste. 
 

d. “Drug Paraphernalia” is defined in California Health & Safety Code section 11014.5, as that 
section may be amended from time to time. 

 
e. “Electronic Smoking Device” means an electronic and/or battery-operated device, the use of 

which may resemble smoking, which can be used to deliver an inhaled dose of nicotine or 
other substances. “Electronic Smoking Device” includes any such device, whether 
manufactured, distributed, marketed, or sold as an electronic cigarette, an electronic cigar, an 
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electronic cigarillo, an electronic pipe, an electronic hookah, vapor cigarette or any other 
product name or descriptor.   “Electronic Smoking Device” does not include any product 
specifically approved by the United States Food and Drug Administration for use in the 
mitigation, treatment, or prevention of disease. 
 

f. “Flavored Tobacco Product” means any tobacco product (other than cigarettes as defined by 
federal law) that contains a constituent that imparts a characterizing flavor. For purposes of 
this definition, “constituent” means any ingredient, substance, chemical, or compound, other 
than tobacco, water, or reconstituted tobacco sheet, which is added by the manufacturer to a 
tobacco product during the processing, manufacture, or packing of the tobacco product. 
 

g. “Hookah bar” or “hookah lounge” means any facility, building, structure or location, where 
customers share tobacco or a similar smoking product from a communal hookah placed 
throughout the establishment. 
 

h. “Imitation Tobacco Product” means any edible non-tobacco product designed to resemble a 
tobacco product or any non-edible non-tobacco product designed to resemble a tobacco 
product that is intended to be used by children as a toy. Examples of imitation tobacco 
products include, but are not limited to, candy or chocolate cigarettes, bubble gum cigars, 
shredded bubble gum resembling spit tobacco, and shredded beef jerky in containers 
resembling snuff tins. An electronic smoking device is not an imitation tobacco product.  
 

i. “Labeling” means written, printed, or graphic matter upon any tobacco product or any of its 
packaging, or accompanying such tobacco product. 
 

j. “Licensee” means the holder of a valid, City-issued Tobacco Retailer License. 
 

k. “Manufacturer” means any person, including any repacker or relabeler, who manufactures, 
fabricates, assembles, processes, or labels a tobacco product; or imports a finished tobacco 
product for sale or distribution into the United States. 
 

l. “Packaging” means a pack, box, carton, or container of any kind or, if no other container, any 
wrapping (including cellophane) in which a tobacco product is sold or offered for sale to a 
consumer. 
 

m. “Person” means any natural person, partnership, cooperative association, corporation, personal 
representative, receiver, trustee, assignee, or any other legal entity. 
 

n. “Proprietor” means a person with an ownership or managerial interest in a Tobacco Retail 
Sales Establishment. An ownership interest shall be deemed to exist when a person has a ten 
percent (10%) or greater interest in the stock, assets, or income of a Tobacco Retail Sales 
Establishment, other than the sole interest of security for debt. A managerial interest shall be 
deemed to exist when a person can or does have or share ultimate control over the day-to-day 
operations of a Tobacco Retail Sales Establishment. 
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o. “Residential District” is any area within City limits that is designated in the City’s zoning 

ordinance as one of the following districts: RS; RNP; RM; RH; RO; MH; SMU; any 
residential Planned Development; T3, T4, T4-1, T4-2 or T-5 (in the City’s Form-Based Code 
zoning districts);or any subsequently created zoning district whose primary use is residential 
in character. 

 
p. “Self-Service Display” means the open display of tobacco products, electronic smoking 

devices or tobacco paraphernalia in a manner that is accessible to the general public without 
the assistance of the retailer or employee of the retailer. A vending machine is a form of self-
service display. 
 

q. “Sensitive Receptors” are people that have an increased sensitivity to air pollution or 
environmental contaminants.  For the purpose of this Ordinance, sensitive receptor locations 
include schools, parks and playgrounds, libraries, and day care centers. 
 

r. “Tobacco Retail Sales Establishment” or “Tobacco Retailer” means any establishment that 
sells tobacco, tobacco products, electronic smoking devices, tobacco paraphernalia, or any 
combination thereof, including retail or wholesale sales. 

 
s. “Tobacco Paraphernalia” means cigarette papers or wrappers, pipes, holders of smoking 

materials of all types, cigarette rolling machines, and any other item designed for the smoking 
or ingestion of tobacco products. 
 

t. “Tobacco Product” means any product containing, made or derived from tobacco or contains 
synthetically produced nicotine that is intended for human consumption, whether smoked, 
chewed, absorbed, dissolved, inhaled, snorted, sniffed, or ingested by any other 
means.  “Tobacco product” includes, but is not limited to cigarettes, cigars, little cigars, 
chewing tobacco, pipe tobacco, snuff, snus, or electronic smoking devices (with or without 
nicotine).  “Tobacco product” does not include any product that has been approved by the 
United States Food and Drug Administration for sale as a tobacco cessation product and is 
being marketed and sold solely for that approved purpose. 
 

u. “Tobacco Retailer License” means the license issued pursuant to Section 10-1.2785 that 
authorizes electronic smoking device or tobacco retail sales at a certain, fixed location and by 
a certain Tobacco Retailer. Mobile vendors of tobacco products and electronic smoking 
devices are prohibited. 
 

v. “Vapor bar” or “vapor lounge” (also referred to as “smoking device bar” or “electronic 
smoking device lounge”) means any facility, building, structure or location where customers 
use an electronic smoking device or other apparatus to deliver an inhaled dose of nicotine or 
other substance within the establishment. 
 
 SECTION – 10-1.2783  REQUIREMENTS AND OPERATIONAL STANDARDS 

FOR TOBACCO RETAIL SALES ESTABLISHMENTS. 
 
a. All new and existing Tobacco Retail Sales Establishments shall abide by all of the 

following requirements and operational standards: 
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1. All Tobacco Retail Sales Establishments shall comply with local, state, and/or 

federal laws regarding sales, advertising or display of tobacco products, electronic 
smoking devices, imitation tobacco products and/or tobacco paraphernalia, 
including posting prominently near the cash register or other point of sale the 
legal age to purchase such items, and checking the identification of purchasers to 
ensure they are of legal age. 

 
2. All new Tobacco Retail Sales Establishments shall obtain a conditional use permit 

pursuant to Section 10-1.3200 prior to operation, unless exempt as provided 
hereinafter, and a Tobacco Retailer License.  It shall be unlawful for any person to 
operate as a Tobacco Retail Sales Establishment without first obtaining a 
conditional use permit if one is required and a Tobacco Retailer License. 

 
3. All Tobacco Retail Sales Establishments shall display their Tobacco Retailer 

License to sell tobacco products and their annual inspection certificate in a 
visible, prominent location. 

 
4. It shall be a violation of these regulations for any Tobacco Retail Sales 

Establishment to violate any local, state, or federal law applicable to tobacco 
products, electronic smoking devices or tobacco paraphernalia. 

 
5. It shall be a violation of these regulations for any Tobacco Retail Sales 

Establishment or any of the Tobacco Retail Sales Establishment’s agents or 
employees to violate any local, state, or federal law regulating controlled 
substances or drug paraphernalia, such as, for example, California Health and 
Safety Code section 11364.7, except that conduct authorized pursuant to the state 
Medical Marijuana Program (California Health and Safety Code sections 11362.7 
et seq.) shall not be a violation of these regulations. 

 
6. No Tobacco Retail Sales Establishment shall sell or transfer tobacco products or 

electronic smoking devices to any person who appears to be under twenty-seven 
(27) years of age without first examining the customer’s identification to confirm 
that the customer is at least the minimum age under state and federal law to 
purchase and possess tobacco products or electronic smoking devices. 

 
7. No person who is younger than the minimum age established by state or federal 

law for the purchase or possession of tobacco products or electronic smoking 
devices shall engage in the sale of such products. 

 
8. Tobacco products, electronic smoking devices, imitation tobacco products and/or 

tobacco paraphernalia shall be secured so that only store employees have 
immediate access to these items. Self-service displays of tobacco products, 
electronic smoking devices, and tobacco products are prohibited.  

 
9. All Tobacco Retail Sales Establishments that do not sell imitation tobacco 

products or flavored tobacco products as of the effective date of these regulations 
are prohibited from selling any imitation tobacco product or flavored tobacco 
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product. The burden of proof to establish that sales of imitation tobacco products 
and/or flavored tobacco products preceded the effective date of these regulations 
shall be on the Tobacco Retailer. 

 
10. No Tobacco Retail Sales Establishment shall sell tobacco products, tobacco 

paraphernalia, or electronic smoking devices at a mobile location. For example, 
sales of tobacco products, tobacco paraphernalia, or electronic smoking devices 
on foot or from vehicles are prohibited.  

 
11. Mobile vendors of tobacco products and electronic smoking devices are 

prohibited. 
 

b. Notwithstanding any other provision of law, it shall be a violation of these regulations 
for any licensee or any of the licensee’s agents or employees to sell, offer for sale, or exchange for 
any form of consideration: 

1. Any single cigar, whether or not packaged for individual sale; 
2. Any number of cigars fewer than the number contained in the manufacturer’s 

original consumer packaging designed for retail sale to a consumer;  
3. Any package of cigars containing fewer than five (5) cigars. 

This subsection does not apply to the sale or offer for sale of a single cigar for 
which the retail price exceeds five dollars.    

 
c. With the exception of Tobacco Retailers whose business included the sale of flavored 

tobacco products prior to the effective date of this Article, it shall be a violation of these 
regulations for any Tobacco Retailer or any of the Tobacco Retailer’s agents or employees to sell 
or offer for sale, or to possess with intent to sell or offer for sale, any flavored tobacco product 
within a 500 foot radius of any private or public kindergarten, elementary, middle, junior high, or 
high school. The burden of proof to establish that sales of flavored tobacco products preceded the 
effective date of these regulations shall be on the Tobacco Retailer. 

 
d. A tobacco product is presumed to be a flavored tobacco product if a manufacturer or 

any of the manufacturer’s agents or employees has:  
 

1. Made a public statement or claim that the tobacco product has or produces a 
characterizing flavor, including, but not limited to, text and/or images on the 
product’s labeling or packaging that are used explicitly or implicitly to 
communicate information about the flavor, taste, or aroma of a tobacco product; 
or 

 
2. Taken actions directed to consumers that would be reasonably expected to 

result in consumers believing that the tobacco product imparts a characterizing 
flavor. 
 

e. Every Tobacco Retail Sales Establishment shall maintain on the premises the original 
labeling and packaging provided by the manufacturer for all tobacco products that are sold or 
offered for sale by the establishment separately from the original packaging designed for retail sale 
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to the consumer. The original labeling and packaging from which the contents are sold separately 
shall be maintained during such time as the contents of the package are offered for sale and may be 
disposed of upon the sale of the entire contents of such package. 

 
f. Each application for a conditional use permit to operate a Tobacco Retail Sales 

Establishment shall include a plan for demonstrating the means by which the applicant will 
comply with the operating standards outlined in this section. 

 
g. Compliance with these regulations shall be enforced by the City’s Planning Director, 

in conjunction with the City’s Code Enforcement Division and the Hayward Police Department.  
The Code Enforcement Supervisor or his/her designee shall use reasonable efforts to conduct a 
compliance check visit to each Tobacco Retail Sales Establishment at least once per twelve (12) 
month period to determine if the Tobacco Retail Sales Establishment is in compliance with these 
regulations.  Nothing in this section shall create a right of action in any Tobacco Retail Sales 
Establishment or other person against the City or its agents in conducting these annual 
inspections. 

 
SECTION 10-1.2784 LARGE-FORMAT TOBACCO RETAILERS. 
 

Retail establishments, such as grocery stores, big-box stores, pharmacies, etc., that have 10,000 
square feet or more of floor area and that devote not more than five (5%) percent of such floor area to 
the sale, display, sale and storage of tobacco products, electronic smoking devices or tobacco 
paraphernalia (“Large-Format Tobacco Retailers”) are permitted in any zoning district in which retail 
sales are allowed, without the need to obtain a conditional use permit for tobacco sales.  Large-
Format Tobacco Retailers are required to obtain a Tobacco Retailer License as set forth in Section 10-
1.2785 and are subject to compliance with all requirements and operational standards as set forth in 
these regulations. 

 
SECTION 10-1.2785 TOBACCO RETAILER LICENSE (TRL). 

 
All new and existing Tobacco Retail Sales Establishments must obtain an annual Tobacco Retailer 
License (TRL) and comply with all Requirements and Operational Standards for Tobacco Retail 
Sales Establishments set forth in Section 10-1.2783 above. 

a. Tobacco Retailer License Application Procedure:  

1. Application for a Tobacco Retailer License shall be submitted in the name of each proprietor 
proposing to conduct tobacco retail sales and shall be signed by each proprietor or an 
authorized agent thereof. It is the responsibility of each proprietor to be informed regarding all 
laws applicable to tobacco retail sales, including those laws affecting the issuance of a 
Tobacco Retailer License. No proprietor may rely on the issuance of a TRL as a determination 
by the City that the proprietor has complied with all laws applicable to tobacco retail sales. A 
TRL issued contrary to these regulations, contrary to any other law, or on the basis of false or 
misleading information supplied by a proprietor shall be revoked pursuant to Section 10-
1.2796 herein. Nothing in these regulations shall be construed to vest in any person obtaining 
and maintaining a TRL any status or right to act as a Tobacco Retailer in contravention of any 
provision of law. 
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2. All applications for a TRL shall be submitted on a form supplied by the City and shall contain 
the following information: 

i. The name, address, and telephone number of each proprietor of the business seeking a 
TRL; 

ii. The business name, address, e-mail, and telephone number of the single fixed location 
for which a TRL is sought; 

iii. A single name and mailing address authorized by each proprietor to receive all 
communications and notices (the “authorized address”). If an authorized address is not 
supplied, each proprietor shall be understood to consent to the provision of notice at 
the business address specified in subsection (b)(2); 

iv. Proof that the location for which a TRL is sought has been issued a valid state tobacco 
retailer’s license by the California Board of Equalization; 

v. Whether or not any proprietor or any agent of the proprietor has admitted violating, or 
has been found to have violated, these regulations and, if so, the dates and locations of 
all such violations within the previous five years; 

vi. A statement signed by each proprietor that no drug paraphernalia is or will be sold at 
the location for which the TRL is sought; and 

vii. Such other information as the Planning Director deems necessary for the 
administration or enforcement of these regulations as specified on the application form 
required by this section, including any proposed signage or artwork for the business 
premises to ensure that the signage/artwork does not encourage youth smoking. 

3. All Tobacco Retail Sales Establishments shall inform the Planning Director or his/her 
designee in writing of any change in the information submitted on an application for a TRL 
within ten business days of a change. 

 
4. All information specified in an application pursuant to this section shall be subject to 

disclosure under the California Public Records Act (California Government Code section 
6250 et seq.) or any other applicable law, subject to any applicable exemptions. 

b. Issuance of TRL: 

Upon the receipt of a complete application for a TRL and the license fee required hereunder, the 
Planning Director or his/her designee shall issue a license unless substantial evidence demonstrates 
that one or more of the following bases for denial exists: 

1. The information presented in the application is incomplete, inaccurate, false or otherwise fails 
to comply with Section 10-1.2785(a)(2) above. Intentionally supplying inaccurate or false 
information shall be a violation of these regulations; 
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2. The application seeks authorization for tobacco retail sales at a location for which the issuance 
of a TRL is prohibited under these regulations, unless tobacco retail sales were being 
conducted at the proposed location prior to the effective date of these regulations and 
provided that such sales constitute a legal, nonconforming use; 

3. The application seeks authorization for tobacco retail sales that is prohibited under these 
regulations (e.g., mobile vending) or that is unlawful pursuant to this Article, including 
without limitation, the zoning ordinance, building code, and business license tax ordinance, or 
that is unlawful pursuant to any other law; 

4. The location for which a TRL is sought lacks a valid state tobacco retailer’s license by the 
California Board of Equalization; or 

5. The applicant has been found in violation of three (3) or more of the Operational Standards 
listed in Section 10-1.2783 of these regulations within the last three years.  

c. TRL Renewal and Expiration: 

1. Term and Renewal of TRL. A TRL is invalid if the appropriate fee has not been timely paid in 
full or if the term of the TRL has expired. The term of a TRL is one year, commencing the 
first day of each calendar year.  

2. Expiration of TRL. A TRL that is not timely renewed shall expire at the end of its term. To 
apply for reinstatement of a license that was not timely renewed, the proprietor must: 

i. Submit the TRL fee, including any fees for late renewal, and application renewal 
form; and 

ii. Submit a signed affidavit affirming that the proprietor has not sold and will not sell 
any tobacco product, electronic smoking device or tobacco paraphernalia after the 
TRL expiration date and before the TRL is renewed; and 

 
iii. Has paid all outstanding fines and resolved any outstanding violations of these 

regulations, before seeking renewal of the license.  

d. TRL Nontransferable: 

 A TRL may not be transferred from one person to another or from one location to another. A 
new TRL is required whenever a Tobacco Retail Sales Establishment has a change in 
proprietor(s). 

e. TRL Conveys a Limited, Conditional Privilege: 

Nothing in these regulations shall be construed to grant any person obtaining and maintaining 
a TRL any status or right other than the limited conditional privilege to act as a Tobacco 
Retail Sales Establishment at the location in the City identified on the face of the license. 
Nothing in these regulations shall be construed to render inapplicable, supersede, or apply in 
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lieu of any other provision of applicable law, including but not limited to, any provision of the 
Hayward Municipal Code, or any condition or limitation on smoking in an enclosed place of 
employment pursuant to California Labor Code Section 6404.5. ATRL does not make the 
Tobacco Retailer a “retail or wholesale tobacco shop” for the purposes of California Labor 
Code Section 6404.5.  

f. Fee For TRL: 

The fees for the annual TRL shall be established by the City Council from time to time in the 
City’s Master Fee Schedule, and are payable at the time the establishment obtains or renews 
its business license. The fee shall be calculated so as to recover the cost of administration and 
enforcement of these regulations, including but not limited to, issuing a license, Tobacco 
Retailer inspections and compliance checks, documentation of violations and prosecution of 
violators. Annual fees shall not be pro-rated or refunded during the course of the year. 

g. Compliance and Monitoring: 

1. Compliance with these regulations shall be enforced by the Planning Director, in conjunction 
with the Code Enforcement Division and Hayward Police Department. The City Manager may 
designate any number of additional persons to monitor compliance with these regulations. 

2. Compliance checks shall be conducted so as to allow the City to determine, at a minimum, if 
the Tobacco Retailer is in compliance with all laws regulating sales of tobacco products, 
electronic smoking devices, tobacco paraphernalia, and imitation tobacco products.  City staff 
shall endeavor to perform compliance inspections at least annually on all Tobacco Retail Sales 
Establishments. 

3. The City shall not enforce any law establishing a minimum age for tobacco product or 
electronic smoking device purchases or possession against a person who otherwise might be 
in violation of such law because of the person’s age (hereinafter “youth decoy”) if the 
potential violation occurs when: 

i. The youth decoy is participating in a compliance check supervised by a peace officer 
or a code enforcement official of the City; 

ii. The youth decoy is acting as an agent of a person designated by the City to monitor 
compliance with these regulations; or 

iii. The youth decoy is participating in a compliance check funded in part, either directly 
or indirectly through subcontracting, by the Alameda County Public Health 
Department or the California Department of Health Services or other governmental 
agency.  

SECTION 10-1.2786 CONDITIONAL USE PERMIT FOR NEW TOBACCO RETAIL 
SALES ESTABLISHMENTS. 
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 a. All new Tobacco Retail Sales Establishments that have less than 10,000 square feet of 
floor area or devote  more than five (5%) percent of their floor area to the sale, display, and storage of 
tobacco products, electronic smoking devices or tobacco paraphernalia shall apply for and obtain a 
conditional use permit, in addition to a Tobacco Retailer License.   
 

b.  New Tobacco Retail Sales Establishments that have less than 10,000 square feet of floor area 
or devote more than five (5%) percent of their floor area to the sale, display, and storage of tobacco 
products, electronic smoking devices or tobacco paraphernalia are only allowed in the General 
Commercial (CG) Zoning District. In addition to obtaining a conditional use permit, new Tobacco 
Retail Sales Establishments shall be subject to the following separation requirements: 

1. No new Tobacco Retail Sales Establishments shall be established or located 
within 500 feet from any existing residential district or use, any sensitive 
receptors, or similar use as determined by the Planning Director, or within 500 
feet of any other Tobacco Retail Sales Establishment. 

2. The distances set forth above shall be measured as a radius from property line to 
property line without regard to intervening structures. 

3. The applicant shall be required to submit a map, drawn to scale, showing how 
their proposed business location meets the aforementioned location requirements 
as part of the conditional use permit application. 

 
SECTION 10-1.2787 POSTING OF CONDITIONS OF APPROVAL. 

 
 A copy of the conditions of approval for the conditional use permit must be kept on the premises of 
the Tobacco Retail Sales Establishment and posted in a place where it may readily be viewed by the 
general public. 
 

 SECTION 10-1.2788 FINDINGS. 
 

In making the findings required by Section 10-1.3225 governing conditional use permits, the 
Planning Director, or the Planning Commission on referral or appeal, shall consider whether the 
proposed use will result in an undue concentration of Tobacco Retail Sales Establishments in the 
area. The Planning Commission, or City Council on referral or appeal, shall also consider whether the 
proposed use will detrimentally affect the surrounding neighborhood after giving consideration to the 
distance of the proposed use from the following uses:  Residential structures, churches, schools, 
public playgrounds and parks, recreation centers, and other similar uses. 

 
SEC. 10-1.2789  APPLICATION FOR CONDITIONAL USE PERMIT. 

 
In addition to the requirements set forth in Section 10-1.2815 and any other applicable City 

regulation, an application for a conditional use permit for a new Tobacco Retail Sales Establishment 
shall set forth and include the following: 

 
 a. A map showing that the proposed establishment meets all location and separation requirements 

as set forth in Section 10-1.2786; and 
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 b. The true and complete name and address of each lender or shareholder with a five (5) percent 
or more financial interest in the proposed business or any other person to whom a share or 
percentage of the income of the establishment is to be paid; and  

 
 c. A statement by the applicant indicating whether or not such applicant has at any time been 

convicted of any crime other than minor traffic offenses and, if so, the nature of the crime for 
which the applicant was convicted and the date and jurisdiction of the conviction. 

 
SECTION 10-1.2790 PROHIBITED USES. 
 

The following uses are prohibited in all zoning districts: Vapor bars or vapor lounges; smoking 
device bars or electronic smoking device lounges; and hookah bars or hookah lounges. 
 

SECTION 10-1.2791  EXISTING TOBACCO RETAIL SALES ESTABLISHMENTS. 
 

 Any Tobacco Retail Sales Establishment legally in existence as of the effective date of these 
regulations shall be considered a legal non-conforming use and will be permitted to continue in 
operation as a Tobacco Retail Sales Establishment.  In order to maintain its legal non-conforming 
status, each such Tobacco Retail Sales Establishment shall be required comply with all Requirements 
and Operational Standards for Tobacco Retail Sales Establishments set forth in Section 10-1.2783 
and the Non-Conforming Use regulations set forth in Section 10-1.2900 et seq., and shall obtain an 
annual Tobacco Retailer License as set forth in Section 10-1.2785. 
 

SEC. 10-1.2792 LIABILITY FOR EXPENSES. 
 

Any person who is found to have violated the Tobacco Retail Sales Establishments regulations 
shall be liable for such costs, expenses and disbursements paid or incurred by the City or any of its 
contractors in the correction, abatement, prosecution of, or administrative hearing on, the violation. 
Reinspection fees to ascertain compliance with previously noticed violations shall be charged to the 
owner of the establishment, as may be set by the City Council in the Master Fee Schedule.  
 

SEC. 10-1.2793  INSPECTION AND RIGHT OF ENTRY.  
 

To the extent permissible by law, the Planning Director or his designees shall have the right to 
enter and inspect any Tobacco Retail Sales Establishment for the purpose of ensuring compliance 
with these regulations, provided that any such entry and inspection shall be conducted in a reasonable 
manner whenever there is reason to suspect a violation of any of the provisions of the Tobacco Retail 
Sales Establishments regulations.  If the licensee or his or her agents refuse permission to enter, 
inspect or investigate the establishment, the City may seek an inspection warrant pursuant to the 
provisions of California Code of Civil Procedure Sections 1822.50 et seq., or any successor 
legislation thereto. 

 
SEC. 10-1.2794 PUBLIC NUISANCE. 

 
It shall constitute a public nuisance for any person to operate a Tobacco Retail Sales 

Establishment in violation of these regulations. 
 
SEC. 10-1.2795  CUMULATIVE REMEDIES.  
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Any person who violates any provision of the Tobacco Retail Sales Establishment regulations 

is guilty of a separate offense for each day or part of a day during which the violation is committed, 
continued, or permitted.  The remedies provided in these regulations shall be cumulative and may 
include administrative citation pursuant to Chapter 1, Article 7 of this Code and/or abatement 
pursuant to Chapter 5, Article 7 of this Code, in addition to any other procedures provided in the 
Hayward Municipal Code or by state law. Administrative action hereunder shall not prejudice or 
affect any other action, civil or criminal, for the maintenance of any such violation. The fines and 
penalties for violations of the Tobacco Retail Sales Establishments regulations shall be established by 
the City Council in the Master Fee Schedule. 

 
SEC 10-1.2796   REVOCATION OF TOBACCO RETAILER LICENSES AND 

CONDITIONAL USE PERMITS; APPEALS. 
 
a. Any Tobacco Retail Sales Establishment that violates these regulations three (3) times 

within a three-year period shall be subject to revocation of its Tobacco Retail License and/or its 
conditional use permit.  

 
b. For Large-Format Tobacco Retail Sales Establishments, written notice containing the 

effective date of the TRL revocation shall be sent to the address on record for the Tobacco Retail 
Sales Establishment, along with a description of the process for appealing the TRL revocation. 
Appeals of the TRL revocation shall observe the process set forth in Chapter 1, Article 7 of this Code. 

 
c. For Tobacco Retail Sales Establishments that have a conditional use permit or that are 

legal nonconforming uses, a revocation hearing will be scheduled before the Planning Commission in 
accordance with the procedures set forth in Section 10-1.3260 of this Code. Appeals shall be 
governed by Section 10-1.2845 of this Code. 

 
d. The hearing officer, in the case of administrative action under 10-1.2796 subsection 

(a), or the Planning Commission, in the case of administrative action under 10-1.2796 subsection (b), 
has the authority to order a suspension of the Tobacco Retail Sales Establishment’s TRL and/or 
conditional use permit in lieu of revocation. 
 
 SECTION 10-1.2797  ANNUAL REPORT. 
 

An annual report shall be provided to the City Council regarding the implementation of these 
provisions unless Council no longer requests such report. 
 
 Section 2.Severance.  Should any part of this ordinance be declared by a final decision by a 
court or tribunal of competent jurisdiction to be unconstitutional, invalid, or beyond the authority of 
the City, such decision shall not affect the validity of the remainder of this ordinance, which shall 
continue in full force and effect, provided that the remainder of the ordinance, absent the unexcised 
portion, can be reasonably interpreted to give effect to the intentions of the City Council. 
 
 Section 3.  In accordance with the provisions of Section 620 of the City Charter, this 
ordinance shall become effective immediately upon adoption. 
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 INTRODUCED at a regular meeting of the City Council of the City of Hayward, held the 24th 

day of June, 2014, by Council Member ______________. 

 ADOPTED at a regular meeting of the City Council of the City of Hayward held the ______ 

day of ________, 2014, by the following votes of members of said City Council. 

 
AYES: COUNCIL MEMBERS:   
   MAYOR:  

NOES: COUNCIL MEMBERS:  

ABSTAIN: COUNCIL MEMBERS:  

ABSENT: COUNCIL MEMBERS:  

APPROVED: _________________________________ 
          Mayor of the City of Hayward 

 
 

           DATE:_____________________ 
 
 

ATTEST:________________________________ 
    City Clerk of the City of Hayward 

 
APPROVED AS TO FORM: 
 
 
 
City Attorney of the City of Hayward 
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 ORDINANCE NO.            
 
 

ORDINANCE AMENDING HAYWARD MUNICIPAL CODE 
SECTION 10-1.1000 ET SEQ., REGULATING THE CITY’S 
GENERAL COMMERCIAL (CG) DISTRICT, TO IMPLEMENT 
THE TOBACCO RETAIL SALES ORDINANCE 

 
 

  NOW THEREFORE THE CITY COUNCIL OF THE CITY OF HAYWARD DOES 
HEREBY ORDAIN AS FOLLOWS: 
 
 Section 1.  The City Council incorporates by reference the findings contained in Resolution,                      
approving the text changes requested in Zone Change Application PL-2013-0389TA. 
 
 Section 2.  Zoning Ordinance Sections 10-1.1000 through 10-1.1020, relating to the 
General Commercial (CG) District, are hereby amended to add certain text (as indicated by 
underline) and delete certain text (as indicated by strikeout), to implement the City’s Tobacco Retail 
Sales ordinance introduced herewith and as such amendments are more specifically shown on 
Attachment “A” hereto.  

 Section 3. Severance.  Should any part of this ordinance be declared by a final decision 
by a court or tribunal of competent jurisdiction to be unconstitutional, invalid, or beyond the 
authority of the City, such decision shall not affect the validity of the remainder of this ordinance, 
which shall continue in full force and effect, provided that the remainder of the ordinance, absent the 
unexcised portion, can be reasonably interpreted to give effect to the intentions of the City Council. 
 

 Section 4.  In accordance with the provisions of Section 620 of the City Charter, this 
ordinance shall become effective immediately upon adoption. 
 
 
  INTRODUCED at a regular meeting of the City Council of the City of Hayward, 

held the              day of           , 2014, by Council Member            . 

  ADOPTED at a regular meeting of the City Council of the City of Hayward,  held 

the         day of               , 2014, by the following votes of members of said City Council. 

AYES: COUNCIL MEMBERS:   
MAYOR:    

 NOES: COUNCIL MEMBERS:  

 ABSTAIN: COUNCIL MEMBERS:  
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 ABSENT: COUNCIL MEMBERS: 

                APPROVED:                                                
               Mayor of the City of Hayward 
   
                          DATE:                                                 
 
 
                   ATTEST:                                                 
              City Clerk of the City of Hayward 
 
 
 
APPROVED AS TO FORM: 
 
 
                                                     
City Attorney of the City of Hayward 
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SEC. 10-1.1000 GENERAL COMMERCIAL DISTRICT (CG) 

 
Sections: 
Section 10-1.1005   Purpose. 
Section 10-1.1010  Subdistricts.  
Section 10-1.1015  Uses Permitted. 
Section 10-1.1020   Conditionally Permitted Uses.  
Section 10-1.1025   Lot Requirements. 
Section 10-1.1030  Yard Requirements.  
Section 10-1.1035  Height Limit. 
Section 10-1.1040  Site Plan Review Required. 
Section 10-1.1045  Minimum Design and Performance Standards.  
 
 
SEC. 10-1.1005    PURPOSE. 
The CG District shall be subject to the following specific regulations in addition to 
the general regulations hereinafter contained in order to provide services for the 
support of primary business activities in the CB District or CC Districts. 
 

SEC. 10-1.1010    SUBDISTRICTS. 
Any combining B or SD District (See Sections 10-1.2400 and 10-1.2600).  

 

SEC. 10-1.1015 USES PERMITTED. 
a. Primary Uses. The following uses, or uses determined to be similar by the Planning 

Director, are permitted in the CG District as primary uses. 
 

(1) Administrative and Professional Offices/Services. 
(a) Accounting and financial offices. (Excluding check cashing stores) 
(b) Architectural and engineering offices. 
(c) Banks and financial institutions. 
(d) Chiropractic and acupuncture offices. 
(e) Insurance and real estate offices. 
(f) Law offices. 
(g) Medical and dental offices. 
(h) Travel and airline agency offices. 

 
(2) Automobile  Related Uses. 

(a) Automobile parts store. 
(b) Automobile dealership. (Dealership selling primarily new vehicles, 
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when all minimum design standards are met 
and when located along Mission Blvd. 
between Highland/Sycamore and 700 feet 
south of Harder Road.) 

 
(3) Personal Services. 

(a) Barber or beauty shop. 
(b) Dance studio. 
(c) Dry cleaner/laundry. 
(d) Health club. 
(e) Martial arts studio. 
(f) Music studio. 
(g) Nail salon. 
(h) Palm reading service. 
(i) Photography studio. 
(j) Physical fitness studio. 
(k) Shoe repair shop. 
(l) Tailor/seamstress shop. 

 
(4) Residential Uses. 

Residential dwelling unit(s). (Above first floor commercial uses only) 
 

(5) Retail Commercial Uses. 
(a) Antique store. 
(b) Appliance store. 
(c) Art and art supplies store. 
(d) Bakery. 
(e) Bicycle store. 
(f) Bookstore. 
(g) Camera store. 
(h) Card shop. 
(i) Carpet/drapery store. 
(j) Clothing store. 
(k) Consignment store. 
(l) Coffee/Espresso shop. 
(m) Delicatessen. 
(n) Fabric store. 
(o) Floral shop. 
(p) Furniture store. 
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(q) Gift shop. 
(r) Hardware store. 
(s) Jewelry store. 
(t) Locksmith shop. 
(u) Music store. 
(v) Nursery (plant). 
(w) Paint/wallpaper store. 
(x) Pet grooming shop. 
(y) Pet store. 
(z) Plumbing and heating store. 
(aa) Restaurant. (Where not abutting a residential 

district or property and with no bar) 

(bb) Sporting goods store.  

(cc) Stationary store. 

(dd) Supermarket. 

(ee) Theater   (Small Motion Picture or Live Performance 
only.)  

(ff)  Thrift shop. 

(gg) Toy store.  

(hh) Variety store. 

(ii)  Video sales and rental store. 

 

(6) Service Commercial Uses. 
(a) Appliance service and repair shop.  (Not ancillary to a primary use.) 
(b) Copying or reproduction facility. 
(c) Equipment rental. 
(d) Hotel or motel. 
(e) Mailing or facsimile service. 
(f) Not Used 
(g) Reverse vending machine(s). (When located within a convenience zone.) 
(h) Upholstery shop (furniture). 

 
(7) Other Uses. 

(a) Broadcasting studio. 
(b) Banquet hall. (Where not abutting a residential district 

or property and where no alcohol is 
served.) 
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(c) Catering facility.  (Where not abutting a residential district 
or property.) 

(d) Christmas tree or pumpkin patch lot.(See Section 10-12750 et seq. for standards) 
(e) Day Care Home.  (State-licensed, less than 24-hour care for 

children or adults, 14 or fewer persons, 
excluding staff.  See definitions) 

(f) Educational facility.  (Small, generally less than 2000 square feet, 
designed to augment the learning process of 
elementary and secondary school students.) 

(g) Public agency facilities. 
 

b. Secondary Uses.  The following uses are permitted as secondary or subordinate 
uses to the uses permitted in the CG District: 

 
(1) Accessory buildings and uses.  (See section 10-1.1045) 
(2) Garage sales.   (4 per year per dwelling.  See Section 

10-l.2735d) 
(3) Home Occupation. (See definitions) 
(4) Household pets. 

 
Sec. 10-1.1020 CONDITIONALLY PERMITTED USES 
 

a. Administrative Uses. The following uses, or uses determined to be similar 
by Planning Director, are permitted in the CG District subject to approval 
of an administrative use permit: 

 
(1) Administrative and Professional  Office/Services.  

(a) Medical/dental laboratory. 

(2) Automobile Related Uses. 
(a) Automobile brokerage office.  (See definitions.) 
(b) Automobile repair  (minor and major). (See Section 10-1.1045h. 

for special requirements.) 
(c) Automobile service station.  “  “ 
(d) Automobile storage facility.   “  “ 
(e) Car wash.   “  “ 
(f) Drive-in establishments.  “  “ 
(g) Parking lot. 

 
(3) Personal Services. 

(a) Suntan parlor. 
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(4) Residential Uses. None. 

 

(5) Retail Commercial Uses . 
(a) Wine Shop 
(b) Convenience market. (See Section 10-1.2750 et seq. for regulations of alcohol.) 
(c) Restaurant.    (Where abutting a residential district or property with no bar.) 

 
(6) Service Commercial Uses. 

(a) Appliance service and repair shop.   (Not ancillary to a primary use) 
(b) Equipment rental. 
(c) Hotel or motel.                   (Where abutting a residential district or property) 
(d) Recycling collection area.   (When located within a convenience zone) 
(e) Sign shop. 

 
(7) Other Uses. 

(a) Ambulance service. 
(b) Animal grooming service. 
(c) Animal hospital. 
(d) Auction. 
(e) Banquet hall.   (Where abutting a residential district or 

property but not where alcohol is served) 
(f) Carnival. 
(g) Catering facility.  (Where abutting a residential district or property) 
(h) Commercial amusement facility. 
(i) Cultural facility. 
(j) Day care center.  (State-licensed, less than 24-hour care for 

children or adults, 15 or more persons, 
excluding staff. See definitions) 

(k) Educational facility. 
(l) Flea market. 
(m) Kennel. 
(n) Mortuary. 
(o) Outdoor gathering.       (Refer to General Regulations Section 10-.2735g.) 
(p) Passenger terminal. 
(q) Recreational facility. 
(r) Religious facility. 
(s) Sign shop. 
(t) Temporary use. (i.e., parking lot or tent sale) 
(u) Wind energy conversion system. 
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b. Conditional Uses.  The following uses, or uses determined to be similar by the 

Planning Director, are permitted in the CG District subject to approval of a conditional 
use permit: 

 
(1) Administrative and Professional Offices/Services. 

(a) Check cashing store. 
(b) Payday loan facilities. 

 
(2) Automobile Related Uses. 

(a) Automobile sales and rental. Except as provided for under Sec.  
     10-1.1015a(2)(b) 

 
(3) Personal Services. 

(a) Massage parlor. 
(b) Tattoo parlor. 

 
(4) Residential Uses. 

None. 
 

(5) Retail Commercial Uses. (See Section 10-1.2750 et seq. for 
regulations of alcohol.) 

(a) Bar, Cocktail lounge. 
(b) Brewery or Distillery. 
(c) Cabaret.    (See Chapter 6, Article 2 for regulations.) 
(d) Dance or night club. 
(e) Liquor store. 
(f) Theater, Large Motion Picture. 
(g) Tobacco Retail Sales Establishment. (See General Regulations Section 10-1.2780 

for tobacco regulations). 
 

(6) Service Commercial Uses. 
None 

 
(7) Other Uses 

(a) Homeless shelter 
(b) Warehouse (When located behind and ancillary to primary 

uses). 
(c) Wholesale establishment 
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 ORDINANCE NO.            
 
 

ORDINANCE AMENDING HAYWARD MUNICIPAL CODE 
SECTION 5-6.02, SMOKING AND POLLUTION CONTROL 
DEFINITIONS, TO CONFORM TO THE TOBACCO RETAIL 
SALES ORDINANCE 

 
 

  NOW THEREFORE THE CITY COUNCIL OF THE CITY OF HAYWARD DOES 
HEREBY ORDAIN AS FOLLOWS: 
 
 Section 1.  The City Council incorporates by reference the findings contained in Resolution 
No. 14-          approving the text changes requested in Zone Change Application No. 
PL-2013-0389TA. 
 
 Section 2.  Zoning Ordinance Section 5-6.02, relating to definitions, is hereby amended to 
add certain text (as indicated by underline) to conform to the City’s Tobacco Retail Sales Outlets 
ordinance (No. 14-____) introduced herewith and as such amendments are more specifically shown 
on Attachment “A” hereto.  

Section 3. Severance.  Should any part of this ordinance be declared by a final decision 
by a court or tribunal of competent jurisdiction to be unconstitutional, invalid, or beyond the 
authority of the City, such decision shall not affect the validity of the remainder of this ordinance, 
which shall continue in full force and effect, provided that the remainder of the ordinance, absent the 
unexcised portion, can be reasonably interpreted to give effect to the intentions of the City Council. 
 

 Section 4.  In accordance with the provisions of Section 620 of the City Charter, this 
ordinance shall become effective immediately upon adoption. 
 
  INTRODUCED at a regular meeting of the City Council of the City of Hayward, 
held the 24th day of June, 2014, by Council Member            . 
   

ADOPTED at a regular meeting of the City Council of the City of Hayward, held 
the         day of               , 2014, by the following votes of members of said City Council. 

 
 
AYES: COUNCIL MEMBERS:   

MAYOR:    

 NOES: COUNCIL MEMBERS:  

 ABSTAIN: COUNCIL MEMBERS:  

 ABSENT: COUNCIL MEMBERS: 
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                APPROVED:                                                
               Mayor of the City of Hayward 
   
                          DATE:                                                 
 
 
                   ATTEST:                                                 
              City Clerk of the City of Hayward 
 
 
 
APPROVED AS TO FORM: 
 
 
                                                     
City Attorney of the City of Hayward 
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ARTICLE 6 
 

SMOKING POLLUTION CONTROL 
 
 

Section Subject Matter 
 

5-6.00   TITLE 
 
5-6.01   FINDINGS AND PURPOSE 
 
5-6.02   DEFINITIONS 
 
5-6.03   APPLICATION TO CITY FACILITIES, AREAS, AND 

VEHICLES 
 

5-6.04   PROHIBITION OF SMOKING IN PUBLIC PLACES, 
AND CERTAIN OTHER AREAS 
 

5-6.05   REASONABLE SMOKING DISTANCE REQUIRED - 
20 FEET (This section removed by Ord. 10-13, Adopted 
Oct. 26, 2010) 
 

5-6.06   AREAS NOT SUBJECT TO SMOKING REGULATIONS 
 
5-6.07   POSTING OF SIGNS 
 
5-6.08   TOBACCO SAMPLES PROHIBITED 
 
5-6.09   TOBACCO VENDING MACHINES RESTRICTED 
 
5-6.10   ENFORCEMENT OFFICER 
 
5-6.11   CIVIL AND ADMINISTRATIVE ENFORCEMENT AND 

PENALTIES FOR VIOLATIONS 
 

5-6.12   OTHER APPLICABLE LAWS 
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ARTICLE 6 
 

SMOKING POLLUTION CONTROL 
 

SEC. 5-6.00 TITLE. This article shall be known as the 'Smoking Pollution Control 
Ordinance.' 
 

SEC. 5-6.01 FINDINGS AND PURPOSE. The City Council of the City of 
Hayward hereby finds that: 
 

a.  Numerous studies have found that tobacco smoke is a major contributor to indoor 
pollution; 

 
b.  The U.S. Environmental Protection Agency has determined that second-hand smoke is a 

Class-A carcinogen for which there is no safe exposure level; 
 
c.  Reliable studies have shown that breathing second hand smoke is a particular health  

hazard for certain population groups, including elderly people, individuals with 
cardiovascular disease, and individuals with impaired respiratory function, including 
asthmatics and those with obstructive airway disease; 

 
d.  Health hazards induced by breathing second-hand smoke include lung cancer, 

respiratory infection, decreased exercise tolerance, decreased respiratory function, 
bronchoconstriction, and bronchospasm; 

 
e.  Nonsmokers with allergies or respiratory diseases, and those who suffer other ill effects 

of breathing second-hand smoke may experience a loss of job productivity or may be 
forced to take periodic sick leave because of adverse reactions to same; 

 
f.  The simple separation of smokers and nonsmokers within the same airspace may 

reduce, but does not eliminate, the exposure of nonsmokers to second-hand smoke; 
 
g.  Numerous studies have shown that a majority of both nonsmokers and smokers desire to 

have restrictions on smoking in public places; 
 
h. Smoking is a documented cause of fires; 
 
i.  Cigarette, cigar burns, and ash stains on merchandise and fixtures cause economic 

losses to businesses; 
 
j.  The Surgeon General has determined that cigarettes and other forms of tobacco are as 

addictive as drugs such as heroin and cocaine; 
 
k.  The free distribution of cigarettes encourages people to begin smoking, and tempts 

those, who had to quit, to begin smoking again; 
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l.  With certain exceptions, state law prohibits smoking inside an enclosed place of 
employment; 

 
m.  State law prohibits public school students from smoking or using tobacco products 

while on campus, while attending school-sponsored activities, or while under the 
supervision of school district employees; 

 
n.  State law prohibits smoking in playgrounds and tot lots and within 20 feet of the main 

entrances and exits of public buildings while expressly authorizing local communities to 
enact additional restrictions. 

 
WHEREFORE, it is the intent of the City Council of the City of Hayward in enacting this 

ordinance to provide for the public health, safety, and welfare by discouraging the inherently 
dangerous behavior of tobacco use around non-tobacco users; by protecting children from 
exposure to smoking and tobacco while they play; by reducing the potential for children to 
associate smoking and tobacco with a healthy lifestyle; by protecting the public from smoking and 
tobacco-related litter and pollution; and by affirming and promoting the family atmosphere of the 
City’s public places. 
 

SEC. 5-6.02 DEFINITIONS. The following words and phrases, whenever used in this 
article, shall be construed as defined in this section: 

 
a. ‘Business’ means any sole proprietorship, partnership, joint venture, corporation, or other 

business entity formed for profit-making purposes, including retail establishments where 
goods or services are sold, as well as professional corporations and other entities where 
legal, medical, dental, engineering, architectural, or other professional services are 
delivered. 

 
b. ‘Dining area’ means any area, both enclosed and unenclosed, available to or customarily 

used by the general public, that is designed, established, or regularly used for the 
consuming food or drink; 

 
c. ‘Enclosed’ means closed in by a roof and walls on all sides with appropriate openings for 

ingress and egress. 
 

d. ‘Playground’ means any park or recreational area designed in part to be used by children 
that has play or sports equipment installed or has been designated or landscaped for play or 
sports activities, or any similar facility located on public or private school grounds, or on 
City grounds. 

 
e. ‘Public Place’ means any place to which the public is invited or in which the public is 

permitted including, but not limited to, any rights-of-way, (which include but are not 
limited to sidewalks, streets, and medians), banks, educational facilities, health facilities, 
public transportation facilities, reception areas, retail food production and marketing 
establishments, retail service establishments, retail stores, theaters, and waiting rooms. 
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f. ‘Reasonable distance’ means any distance necessary to insure that occupants of a building 
are not exposed to second-hand smoke created by smokers outside of the building. 

 
g. ‘Recreational area’ means any area, public or private, open to the public for recreational 

purposes regardless of any fee requirement, including, for example, parks, gardens, 
sporting facilities, and playgrounds. 

 
h. ‘Service line’ means any place where one or more persons are waiting for or receiving 

service of any kind, whether or not such service includes the exchange of money, including 
but not limited to ATMs, bank teller windows, telephones, ticket lines, bus stops, and taxi 
stands. 

 
i. ‘Smoke or Smoking’ means inhaling, exhaling, burning, or carrying any lighted or heated 

cigar, cigarette, or pipe, or any other a lighted pipe, lighted or heated tobacco or plant 
product intended for inhalation, in any manner or in any form. “Smoking” also includes the 
use of an electronic smoking device which creates a vapor or aerosol, in any manner or in 
any form. cigar, or lighted cigarette of any kind, or the lighting of a pipe, cigar, or cigarette 
of any kind, including, but not limited to, tobacco, or any other weed, plant, or combustible 
substance, including medical marijuana. 

 
j. ‘Sports arena’ means enclosed or outdoor sports pavilions, gymnasiums, health spas, 

boxing arenas, swimming pools, roller and ice rinks, bowling alleys, and other similar 
places where members of the public assemble to engage in physical exercise, participate in 
athletic competition, or witness sports events. 

 
k. ‘Tobacco Product’ means any substance containing tobacco leaf, including but not limited 

to cigarettes, cigars, pipe tobacco, snuff, chewing tobacco, dipping tobacco, bidis 
(flavored cigarettes), or any other preparation of tobacco. or “Tobacco Products” means 
any product containing, made or derived from tobacco or contains synthetically produced 
nicotine that is intended for human consumption, whether smoked, chewed, absorbed, 
dissolved, inhaled, snorted, sniffed, or ingested by any other means.  “Tobacco product” 
includes, but is not limited to cigarettes, cigars, little cigars, chewing tobacco, pipe 
tobacco, snuff, snus, or electronic smoking devices (with or without nicotine).  “Tobacco 
product” does not include any product that has been approved by the United States Food 
and Drug Administration for sale as a tobacco cessation product and is being marketed 
and sold solely for that approved purpose. 

 
SEC. 5-6.03 APPLICATION TO CITY FACILITIES, AREAS, AND VEHICLES. 

Smoking shall be prohibited in all facilities, areas, and vehicles owned, leased, operated, or 
controlled by the City of Hayward or the Hayward Redevelopment Agency, and all such areas 
shall be subject to the provisions of this Article. 
 

SEC. 5-6.04 PROHIBITION OF SMOKING IN PUBLIC PLACES, AND CERTAIN 
OTHER AREAS. 
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a. Smoking shall be prohibited in any and all public places within the City of Hayward, 
whether enclosed or unenclosed, including but not limited to the following: 

 
(1)  Elevators and restrooms; 

 
(2)  Buses, taxicabs, and other means of public transit offered within the City, and in 

ticket, boarding, and waiting areas of public transit depots, including bus shelters; 
 
(3) Service lines; 
 
(4)  The sites of public events including, for example, sports events, entertainment, 

speaking performances, ceremonies, pageants, and fairs; provided however that 
this prohibition shall not prevent the establishment of a separate, designated 
smoking area set apart from the primary event area and no larger; 

 
(5)  Retail stores, except in areas in the stores not open to the public; 
 
(6)  Within enclosed common areas for hotels and motels, as well as 35 percent of 

private hotel and motel rooms rented to transients, as defined by Hayward 
Municipal Code, Chapter 8, Article 4. 

 
(7)  Restaurants, dining areas, and bars, whether enclosed or unenclosed; 
 
(8)  Public areas of libraries and museums when open to the public; 
 
(9)  Any facility used primarily for exhibiting any motion picture, stage drama, lecture, 

music recital, or other similar performance, except when smoking is part of any 
such production by the performers; 

 
(10)  Every room, chamber, and place of meeting or public assembly, including school 

buildings under the control of any board, council, commission, committee, or 
agencies of the City or any political subdivision of the State during such time as a 
public meeting is in progress, to the extent such place is subject to the jurisdiction 
of the City. 

 
(11)  Sports arenas, recreational areas, parks, playgrounds, and greenways. 
 

b. Notwithstanding any other provision of this Article, any person, business, nonprofit entity, 
owner, operator, manager, or employer who controls any premises described in this section 
may declare that entire establishment as a non-smoking establishment. 

 
c. No person shall dispose of smoking waste within the boundaries of an area in which 

smoking is prohibited, including inside the perimeter of any Reasonable Distance required 
by this Article. 

 
SEC. 5-6.05 REASONABLE SMOKING DISTANCE REQUIRED–20 FEET. 
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(This section removed by Ord. 10-13, Adopted Oct. 26, 2010) 
 

SEC. 5-6.06 AREAS NOT SUBJECT TO SMOKING REGULATIONS. 
 

a. Private residences, except when used as a child care or a health care facility. 
 
b. Hotel and motel rooms rented to guests; provided, however that each hotel and motel designates 

not less than 35 percent of their guest rooms as non-smoking rooms and removes ashtrays from 
these rooms. Permanent “no smoking” signage shall be posted in nonsmoking rooms. 

 
SEC. 5-6.07 POSTING OF SIGNS. 

 
a. “Smoke Free” or “No Smoking” signs or the international “No Smoking” symbol (consisting of 

a pictorial representation of a burning cigarette enclosed in a red circle with a red bar across it) 
shall be clearly, sufficiently, and conspicuously posted in every building or other place where 
smoking is regulated by this section, by the owner, operator, manager, or other person having 
control of such building or other place. 

 
(1) Every theater owner, manager, or operator shall conspicuously post signs in the lobby 

stating that smoking is prohibited within the theater or auditorium. 
 

(2) Every restaurant shall have posted at every entrance a conspicuous sign clearly stating that 
smoking is prohibited. 

 
SEC. 5-6.08 TOBACCO SAMPLES PROHIBITED. No person shall knowingly distribute, 

furnish without charge, or cause to be furnished without charge for a commercial purpose, 
cigarettes or other tobacco products, or coupons for cigarettes or other tobacco products, at any 
event open to the public or in any public place, including but not limited to any public way, mall or 
shopping center, park, playground, or any property owned by the City or any other public agency, 
except in a retail tobacco store. 
 

SEC. 5-6.09 TOBACCO VENDING MACHINES RESTRICTED. No cigarette or other 
tobacco product may be sold, offered for sale, or distributed by or from a vending machine or other 
applicable or similar device designed or used for vending purposes, except in a bar. 
 

SEC. 5-6.10 ENFORCEMENT OFFICER. Enforcement shall be implemented by the City 
Manager or designee. 
 

SEC. 5.6.11 CIVIL AND ADMINISTRATIVE ENFORCEMENT AND PENALTIES 
FOR VIOLATIONS. 

 
a. It shall be unlawful for any person to smoke in any area restricted by the provisions of this 

section. 
 
b. It shall be unlawful for any person who owns, manages, operates, or otherwise controls any use 

of any premises subject to any regulation under this section to fail to comply with its provisions. 
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c. Violations of this Article are subject to civil and administrative enforcement, punishable by a 

civil fine established by resolution of the Hayward City Council. The citation shall also give 
notice of the right to request an administrative hearing to challenge the validity of the citation 
and the time for requesting that hearing as provided for in Chapter 1, Article 7 of the Hayward 
Municipal Code. 

 
d. Any person who smokes in an area where smoking is prohibited is guilty of trespass and, if the 

area is accessible by the public during the normal course of operations, such smoking 
constitutes a public nuisance. 

 
e. Causing, permitting, aiding, abetting, or concealing a violation of any provision of this 

ordinance shall also constitute a violation. 
 
f. Upon a proper showing and hearing before the City Council that determines that a business 

establishment has violated the provisions contained in this section more than three times in any 
calendar year, the City Council has the discretion to revoke the business license of the  
establishment. 

 
g. The remedies provided by this Article are cumulative and in addition to any other  remedy 

available at law or in equity. 
 

SEC. 5-6.12. OTHER APPLICABLE LAWS. This Article shall not be interpreted or 
construed to permit smoking where it is otherwise restricted by any other applicable law or 
regulation. 
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  Attachment IV 
 

 
 

HAYWARD CITY COUNCIL 
 

RESOLUTION NO. 14- 
 

Introduced by Councilmember ___________ 
 
 

RESOLUTION ADOPTING NEGATIVE DECLARATION AND 
FINDINGS SUPPORTING AMENDMENTS TO  THE  HAYWARD 
MUNICIPAL CODE RELATING TO TOBACCO RETAILERS AND 
THE USE OF ELECTRONIC CIGARETTES  
 
 
WHEREAS, at the direction of the City Council, staff has prepared a 

comprehensive package of administrative regulations governing establishments selling tobacco 
products and tobacco paraphernalia in the City of Hayward, including a Tobacco Retail Sales 
Ordinance and related amendments to the City’s Zoning Ordinance, the Smoking Pollution 
Control Ordinance and the Master Fee Schedule to implement the proposed regulatory 
framework (collectively referred to as the “Project”); and 

 
WHEREAS, a Negative Declaration and Initial Study have been prepared and 

circulated for public review and comment in accordance with the California Environmental 
Quality Act (CEQA) and its Guidelines, which conclude that the proposed Project would not 
have a significant environmental impact; and  

 
WHEREAS, the City has a substantial interest in planning and regulating the use of 

property within the City and in maintaining the quality of urban life and the character of the 
City’s neighborhoods; and  

 
WHEREAS, the City Council finds that the failure of tobacco retailers to comply with all 

tobacco control laws, particularly laws prohibiting the sale of tobacco products to minors, 
presents an imminent threat to the public health, safety, and welfare of the residents of the City; 
and 
 

WHEREAS, the City Council finds that a local licensing system for tobacco retailers is 
appropriate to ensure that retailers comply with tobacco control laws and business standards of 
the City, to protect the health, safety, and welfare of our residents; and 

  
WHEREAS, more than five million Americans who are younger than eighteen are 

projected to die prematurely from a smoking-related illness; and 
 
 WHEREAS, the California Legislature has recognized the danger of tobacco use and has 
made reducing youth access to tobacco products a high priority by prohibiting the sale or 
furnishing of cigarettes, tobacco products, electronic cigarettes and smoking paraphernalia to 
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minors, as well as requiring that tobacco retailers check the identification of tobacco purchasers 
who reasonably appear to be under eighteen years of age; and 

 
 WHEREAS, state law explicitly authorizes cities and counties to enact local tobacco 
retail licensing ordinances and allows for the suspension or revocation of a local license for a 
violation of any state tobacco control law; and 
 
 WHEREAS, despite state and local efforts to limit youth access to tobacco, minors are 
still able to access cigarettes.  In California, more than one-third of all high school students have 
smoked a cigarette by fourteen years of age and  sixty-four percent of adult smokers started by 
the age of eighteen; and 

 
WHEREAS, in 2013, an average of twenty-two percent of  surveyed, Hayward tobacco 

retailers surveyed sold to minors and  more than one-third of Hayward electronic cigarette 
retailers sold to minors; and 
  

WHEREAS, research demonstrates that local tobacco retail ordinances dramatically 
reduce youth access to cigarettes. A review of  California communities with strong tobacco 
retailer licensing ordinances shows that the youth sales rate declined in  many of these 
communities after the ordinances were enacted, with an average decrease of twenty-six percent 
in the youth sales rate;  and 

 
WHEREAS, more than one hundred cities and counties in California have passed tobacco 

retailer licensing ordinances in an effort to stop minors from using tobacco; and 
 
WHEREAS, the City has a substantial interest in promoting compliance with federal, 

state, and local laws intended to regulate tobacco sales and use; in discouraging the illegal 
purchase of tobacco products by minors; in promoting compliance with laws prohibiting sales of 
cigarettes and tobacco products to minors; and finally, and most importantly, in protecting 
children from being lured into illegal activity through the misconduct of adults; and 
 

WHEREAS, the density of tobacco retailers, particularly in neighborhoods surrounding 
schools, has been associated with increased youth smoking rates; and 
 

WHEREAS, a study of California high school students found that the prevalence of 
smoking was higher at schools in neighborhoods with five or more tobacco retailers than at 
schools in neighborhoods without tobacco retailers; and 

 
WHEREAS, studies in journals such as BMJ (formerly British Medical Journal), 

Pediatrics, and Preventive Medicine have demonstrated that candy cigarettes and other imitation 
tobacco products predispose children to use tobacco later in life by desensitizing them and 
promoting tobacco use as culturally or socially acceptable. One such study concluded that 
twenty-two percent of adults who had regularly consumed candy cigarettes were regular or 
former smokers, compared with only twelve percent of adults who had never consumed candy 
cigarettes; and  
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WHEREAS,  electronic cigarettes are not currently regulated by the federal Food and 
Drug Administration and some scientific and medical studies have determined that the vapors 
inhaled by the users of electronic cigarettes may be harmful to one’s health; and  

 
WHEREAS, the City’s Smoking Pollution Control Ordinance does not specifically 

address the use electronic cigarettes in places where the smoking of conventional cigarettes is 
prohibited; and  

 
WHEREAS, it is the intent of the City Council to ensure compliance with all state and 

federal laws, with particular emphasis on those laws and regulations that prohibit or discourage 
the sale or distribution of tobacco, nicotine products and electronic cigarettes to minors and to 
prohibit the use of electronic cigarettes in all places in the City where the smoking of  
conventional cigarettes is prohibited; and 
 
 WHEREAS, the Planning Commission considered the Project at a duly-noticed, public 
hearing on May 22, 2014, during which a majority of the Commissioners present recommended  
that the City Council approve the Project; and 
 

WHEREAS, amendments to the City of Hayward Fiscal Year 2014/2015 Master Fee 
Schedule are proposed to offset costs to the City from the enforcement and administration of the 
proposed regulations; and  

 
WHEREAS, notice of the hearing was published in the manner required by law and the 

hearing was duly held by the City Council on June 17, 2014. 
 
NOW, THEREFORE, BE IT RESOLVED that the City Council hereby finds and 

determines as follows: 
 
 

CALIFORNIA ENVIRONMENTAL QUALITY ACT 
 

1. The proposed Project has been reviewed according to the standards and requirements of the 
California Environmental Quality Act (CEQA) and a Negative Declaration and Initial Study 
have been prepared, which conclude that no significant environmental impacts will occur as a 
result of the Project and such determination reflects the independent judgment of the City 
Council of the City.   

 
AMENDMENTS TO THE MUNICIPAL CODE   
 

2. Substantial proof exists that the proposed change will promote the public 
health, safety, convenience, and general welfare of the residents of Hayward. 
 
The Project will promote the public health, safety, convenience, and general welfare of the 
residents of Hayward by amending the Zoning Ordinance to provide definitions for tobacco 
sales and to regulate the sale of electronic cigarettes and other specified items; establishing 
performance and operational standards that will apply to all new and existing tobacco retail 
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sales establishments and will help ensure such establishments are not operated in a manner 
which violates any local, state or federal laws and so as not to constitute a public nuisance; 
establishing local enforcement provisions for tobacco retail sales establishments found to 
be in violation of the regulations; prohibiting new tobacco retail sales establishments in 
areas of the City that are in close proximity to sensitive receptors and to existing tobacco 
retail sales establishments to prevent an overconcentration of such establishments in the 
City; establishing a Tobacco Retailers License (TRL) which all new and existing tobacco 
retail sales establishments will be required to obtain annually; creating cost recovery 
mechanisms through the TRL fee, which will cover annual inspections by the Code 
Enforcement Division and for the Youth Decoy Program by the Hayward Police 
Department; and prohibiting the use of electronic cigarettes in all places in the City where 
the smoking of conventional cigarettes is prohibited. 
 
3. The proposed change is in conformance with all applicable, officially adopted 
policies and plans. 

The Project conforms to City policies and plans.  For example, the Economic Development 
Chapter of the General Plan contains the following strategies with which the Project is 
aligned: 
• Preserve and enhance Hayward's assets and character, which make it attractive as a 

residential community and as an economic investment. 
• Approve development opportunities that result in minimal adverse impacts to the 

City's environment. 
• Work cooperatively with local business and industrial associations to improve the 

general business climate and to stimulate new business investment. 
• Promote Hayward as a city that has a broad variety of occupations and family 

incomes, ethnic diversity, diverse lifestyles and housing accommodations, a broad 
range of commercial services, educational and job opportunities, and many 
recreational opportunities. 

• Promote Hayward as a destination for nonresidents.  
 

The Land Use Chapter of the General Plan contains the following applicable strategies: 
• Emphasize making the downtown a focal point for the City within a pedestrian-

friendly environment. 
• Recognize the importance of continuous retail frontage to pedestrian shopping areas 

by discouraging unwarranted intrusion of other uses that weaken the attractiveness of 
retail areas; encourage residential and office uses to locate above retail uses. 

• Encourage both commercial and residential development in the area surrounding the 
Downtown BART Station. 

• Encourage residential development in the downtown area to increase market support 
for business and to extend the hours of downtown activity. 

 
Additionally, over the last several years, the City has established various policies to create 
a healthier Hayward.  In 2008, City Council amended Chapter 5, Article 6 of the Hayward 
Municipal Code to prohibit the use of tobacco products in or around public places in the 
City of Hayward.  In 2011, the City adopted a resolution for the City to become a member 
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of the Healthy Eating Active Living (HEAL) Cities Campaign.  Hayward joined a group of 
over seventy-five other California cities that are setting goals to provide residents and 
employees with healthier choices.  The approval of this Project is consistent with the goals 
of making Hayward a healthier City.  
 
4. Streets and public facilities existing or proposed are adequate to serve all 
uses permitted when the property is reclassified. 
 
No properties are proposed to be reclassified as part of the Project.  Any new tobacco retail 
sales establishments will be required to have adequate streets and facilities before 
operating, as currently required. 
 
5. All uses permitted when property is reclassified will be compatible with 
present and potential future uses, and, further, a beneficial effect will be achieved 
which is not obtainable under existing regulations. 
 
No properties are proposed to be reclassified as part of the Project.  The Project will 
provide additional standards to help ensure tobacco retailers operate in a manner that does 
not generate negative impacts to surrounding properties and neighborhoods.  In addition, 
the Project will provide cost-recovery mechanisms that currently do not exist, which will 
allow for greater oversight of such establishments by the Hayward Police Department. 
Finally, the Project will clarify the use of electronic cigarettes is prohibited in all places in 
the City where the smoking of conventional cigarettes is prohibited.  
 

NOW THEREFORE, BE IT RESOLVED that the City Council of the City of 
Hayward, based on the foregoing findings, hereby adopts the Negative Declaration and approves the 
Project, subject to the adoption of the companion ordinances. 

 
 

IN COUNCIL, HAYWARD, CALIFORNIA ______________________, 2014 
 
ADOPTED BY THE FOLLOWING VOTE: 
 
AYES:  COUNCIL MEMBERS: 
              
NOES:  COUNCIL MEMBERS: 
 
ABSTAIN: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 

ATTEST: ___________________________ 
                 City Clerk of the City of Hayward 
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APPROVED AS TO FORM: 
 
 
_______________________________ 
City Attorney of the City of Hayward 
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HAYWARD CITY COUNCIL 

RESOLUTION NO _____ 

Introduced by Council Member _________________ 

 

RESOLUTION AMENDING THE CITY OF HAYWARD FISCAL YEAR 2014/2015 
MASTER FEE SCHEDULE ASSOCIATED WITH AMENDMENTS TO THE CITY 
OF HAYWARD MUNICIPAL CODE TO PROVIDE REGULATIONS FOR 
TOBACCO RETAILERS   

 

WHEREAS, Section 15273 of the California Environmental Quality Act (CEQA) Guidelines 
states that CEQA does not apply to the establishment, modification, structuring, restructuring, or approval 
of rates, tolls, fares, and other charges by public agencies which the public agency finds are for the 
purposes of: 

1. Meeting operating expenses, including employee wage rates and fringe benefits; 
2. Purchasing or leasing supplies, equipment, or materials; 
3. Meeting financial reserve needs and requirements; 
4. Obtaining funds necessary for capital projects necessary to maintain service within existing 

service areas; or 
5. Obtaining funds necessary to maintain intra-city transfers as are authorized by city Charter; 

and 

WHEREAS, the City Council finds and determines that this action is exempt from CEQA based 
on the foregoing provisions. 

 WHEREAS, in November 2010, California voters approved Proposition 26, which amended 
Article XIII C of the State constitution regarding the adoption of fees and taxes.  Proposition 26 seeks to 
assure that taxes, which must be approved by the voters, are not disguised as fees, which can be approved 
by legislative bodies, such as a city council.  The proposed amendment to the Master Fee Schedule (MFS) 
is compliant. 

 WHEREAS, the City is not achieving cost recovery associated with review and oversight of 
tobacco retail sales establishments. 

 NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Hayward hereby 
adopts certain changes in the Master Fee Schedule relating to fees and charges for the Finance 
Department, as reflected in Attachment A. 

 BE IT RESOLVED that this resolution shall become effective on the date that the last of the three 
companion ordinances (Ordinances No.  14- , No. 14- , and No. 14- ) becomes effective. 
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IN COUNCIL, HAYWARD, CALIFORNIA _________, 2014 

 

ADOPTED BY THE FOLLOWING VOTE: 

 

AYES:  COUNCIL MEMBERS: 

            MAYOR: 

 

NOES:  COUNCIL MEMBERS: 

 

ABSTAIN: COUNCIL MEMBERS: 

 

ABSENT: COUNCIL MEMBERS: 

        ATTEST: __________________________ 

         City Clerk of the City of Hayward 

APPROVED AS TO FORM: 

 

_____________________________________ 

City Attorney of the City of Hayward 
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Attachment A 

Finance  

 

A. ASSESSMENT DISTRICT FEES  

 1. Establishment Fee (applicable to all districts petitioned or 
requested after September 9, 1988) 

$3,084.00 

 2. Annual Administration Fee (applicable to all districts) $2,934.00 

 3. Bond Call Fee (applicable to all districts) $302.00 

 4. Annual Adjustment: The 3 fees listed above shall be 
adjusted annually.  Each fee shall increase by the lesser of: 
(1) 5% or (2) the percentage of increase, if any, in the San 
Francisco Bay Area Consumer Price Index (CPI-U) or (3) 
the City's actual incremental cost.  When the 3 fees are so 
adjusted, the adjusted fees shall become the new base.  
The CPI for the San Francisco Bay Area in effect at the 
time of each annual updating of the Master Fee Resolution 
shall be used in determining each set of annual 
adjustments. 

Calculated 
Adjustment 

 5. Irrevocability of the Establishment Fee: Whether or not a 
proposed local improvement district becomes legally 
established, the Establishment Fee applies as the City's 
charge for initiating the transaction. 

Same as 
amount paid 
in A (1) 

 6. Special Assessment Inquiries $26.00 each 

 7. Secondary Disclosure Reporting $256.00/ 
District 
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B. OPERATING PERMITS 
 
 1. Bingo Permit (Reference HMC 4-3) 
  a. Initial or renewal Fee     $50.00 
 
 2. Card Club Permit (Reference HMC 4-3) 
  a. Application Fee     $40.00 
  b. Annual Table Fee     $8,693.00 per table 
 
 3. Closeout Sale Permit (Reference HMC 6-4) 
  a. Initial Fee      $76.00 
  b. Renewal      $67.00 
 
 4. Cabarets and Dance Licenses and Permits (Reference HMC 6-2) 
  a. Annual License (payable quarterly in advance) $103.00/year 
  b. Single Event Permit     $42.00 
 
 5. Preferential Parking Permit (Reference Hayward Traffic 

Regulations Section 3.95 and Hayward Traffic Code 6.36) 
  a. Initial Fee and Biennial Renewal Fee (for up to two 

residential or visitor permits)    $50.00 
  b. Each additional residential permit    $25.00 
  c. Each additional visitor permit    $25.00 
 
 6. Peep Show Permit (Reference HMC 6-9) 
  a. Peep Show Device     Time & Material 
  b. Investigation Fee     Time & Material 
 

7. Tobacco Retailer License (Reference HMC 10-1.3500)  
a. Initial or renewal Fee     $400.00 

 
C. MISCELLANEOUS FEES 
 

1. Monthly Listing of New Hayward Based Businesses  $5.50/month 
 
2. Business Verification/Ownership Research   $8.00/business 
 
3. Parking Tax Offset Fee     $2.50 

 

 

 

 

 

 

 

 

93



  Attachment V 
 

5 
 

All City Departments 
 
A. ADMINISTRATIVE CITATIONS – Authorized by Hayward  

Municipal Code (HMC) Article 7 - Administrative Citations have 
fines set pursuant to Government Code (GC) Section 53069 and 
36900. Unless otherwise specified by Ordinance, Fee Schedule 
or Code, the fine amount for any violation of any section of the 
Municipal Code shall be: 
1. First Violation       $100.00 
    
2. Second Violation       $200.00 

 
3. Third and Subsequent Violations     $500.00 

 
B.   ADMINISTRATIVE HEARING FEE      $50.00 
 
C.   CD-ROM or DVD        $5.00 each 
 
D.   DISHONORED OR RETURNED PAYMENT FROM BANK OR 
      CREDIT CARD 
 
      1. If paid within 30 days of notification $25.00 + amount of check 
 
      2. If paid after 30 days of notification, subject to forgiveness of  As authorized by California Civil  

all or a portion of the fee by the Director of Finance    Code 1719 but not less than  
         $25.00 
E.   GROSS HOUSEHOLD INCOME 

The State of California annually publishes an Official State Income Limits guideline for each county. This 
document is available through the California Department of Housing and Community Development website 
at http://housing.hcd.ca.gov. Municipal programs offering income based discounts will use the ‘Alameda County 
- Very Low Income’ figures to determine eligibility. 
 

F.   LATE AND DELINQUENT PAYMENTS 
Unless specifically provided otherwise, the manner of payment, delinquency status, and assessment and 
collection of penalties for delinquent payment of the fees imposed or reflected by this master fee schedule shall 
be as follows: 
 
DAILY FEE:   Due on its effective date and delinquent at 5:00 PM on due date. 
 
MONTHLY FEE:  Due on the first day of each month for which licenses, permits, fees are sought and 

delinquent at 5:00 PM on the tenth day of the month. 
 
QUARTERLY FEE:  Due on the first day of the yearly quarter period and delinquent at 5:00 

PM on the tenth day of the first month in which the quarterly fee is due. 
 
ANNUAL FEES:   Due on the first day of the established annual period and delinquent at 

5:00 PM on the tenth day of the first month in which the annual fee is due. A late 
payment fee of $5.00 per month shall be applied to all accounts paid after the 
established due date. 

 
The delinquent account(s) shall be assessed an interest charge of one percent (1%) per month of the unpaid 
delinquent balance and related interest charge. The interest charge shall be applied to all accounts delinquent 
for any calendar month or portion of such month, and shall not be prorated. 
If the delinquent payment is paid within 30 days of notification, the interest fee may be subject to forgiveness 
based on hardship. The Director of Finance shall review and document all interest fees not collected. 
 

G.   PHOTOCOPYING OF FILE MATERIALS: 
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      1. Black and White Copy- 8½ x 11 inches or 8½ x 14 inches         $0.50/page for first  

ten (10) pages of         each 
document 

 
$0.10 each additional page of 
same document 

 
      2. Black and White Copy– 11 inches x 17 inches   
 $1.00/page for 

 first ten (10) 
 pages of each 
 document 
 $0.20/page each 
 additional page 
 of same 
 document 

 
      3. Color Copy- 8½ x 11 inches or 8½ x 14 inches    
 $0.75/page 
 
      4. Color Copy– 11 inches x 17 inches  $1.50/page   
    
 
H.   RESEARCH OR ANALYSIS OF RECORDS (involving more than 15 minutes)    $39.00 per hour 

(minimum charge $20.00) 
I.    SMOKING ORDINANCE 
       

1. Smokers Violating the Ordinance           $50.00 per violation 
 

2. Fines for businesses that fail to enforce the smoking ordinance 

(1) First Offense            $1,000.00 

(2) Second Offense                                                                                           $1,500.00 

(3)  Third Offense                         $2,000.00 

 

J.    TOBACCO ORDINANCE 

(1) First Offense $1,500.00 penalty/30 day TRL 
suspension 

(2) Second Offense                                                                                          $3,000.00 penalty/30 day TRL 
suspension         

(3)  Third Offense $5,000.00 penalty/30 day TRL 
suspension or revocation 
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 DEPARTMENT OF DEVELOPMENT SERVICES 

Planning Division 
 

INITIAL STUDY CHECKLIST 
 
 
Project Title: Text Amendment Application No. PL-2013-0389: Establish zoning regulations related to 

tobacco retail sales establishments in the City of Hayward  
 
Lead agency name/address: City of Hayward, Development Services Department; 777 B Street, 

Hayward, CA 94541-5007 
 
Contact person: Linda Ajello, AICP, Associate Planner 
   (510) 583-4207 
   linda.ajello@hayward-ca.gov 
 
Project location: Citywide 
 
Project Sponsor’s Name and Address:   City of Hayward 

  777 B Street 
  Hayward, CA  94541 
 

General Plan Designation: Various (no changes proposed) 
Zoning Designation:  Various (no changes proposed) 
 
Project description:  
Text Amendment Application No. PL-2013-0389:  
Proposed revisions to the Hayward Municipal Code to establish regulations related to tobacco retail sales 
establishments to include: 

• Revisions to definitions; 
• Designate zoning districts in which Tobacco Sales establishments can be located; 
• Create standards and operating procedures for all new and existing tobacco retail sales 

establishments; 
• Create local enforcement provisions;  
• Establish an annual Tobacco Retailer License and fee for cost recovery, including for annual 

inspections and enforcement; and 
• Revisions to definitions in Article 6 – Smoking Pollution Control. 

 
Surrounding land uses and setting: 
 
Regional Setting 
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The City of Hayward is known as the “Heart of the Bay” due to its central location in Alameda County 
along the east side of the San Francisco Bay, twenty-five miles southeast of San Francisco, fourteen miles 
south of Oakland, twenty-six miles north of San Jose, and ten miles west of the valley communities of 
San Ramon, Dublin, and Pleasanton.  The City of Hayward lies along the southeastern shore of the San 
Francisco Bay, at the western end of the Diablo Mountain Range.  Topography in the eastern portion of 
Hayward generally consists of moderately steep foothills descending from the Diablo Range, leveling into 
a valley before reaching the San Francisco Bay. 
 
The Nimitz Freeway (US 880) passes through the City of Hayward on its path between the City of San 
Jose and the San Francisco-Oakland Bay Bridge.  The Hayward-San Mateo Bridge, State Route 92, spans 
the San Francisco Bay between the cities of Hayward and Foster City.  The City of Hayward borders the 
cities of San Leandro, Union City, Fremont and Pleasanton.  The census-designated places bordering 
Hayward within Alameda County are Castro Valley, San Lorenzo, Cherryland, and Fairview. 
 
City Setting 
 
The City of Hayward is highly urbanized, with the shoreline and hillsides containing natural open space.  
Commercial development tends to be located along major arterial streets such as Mission Boulevard, 
Foothill Boulevard, Jackson Street, Tennyson Road, and Hesperian Boulevard.  The western and southern 
portions of Hayward primarily consist of industrial land uses.  To the east and north of the industrial 
corridor lie numerous tracts of residential development often centered upon public school sites.  
 
Requested Local Approvals: The following actions by the Lead Agency are necessary to carry out the 
project: 

• Text Amendment: The project would entail: 
o Revisions to the City of Hayward Municipal Code to establish Sections 10-1.2780 

through 10-1.2797);  
o Revisions to the Definitions Section of the Zoning Ordinance (Hayward Municipal Code 

Section 10-1.3500); and 
o Revisions to various Zoning District regulations to reflect recommended new definitions. 
o Revisions to the Definitions Section of 5-6.02 of the Municipal Code (Definitions). 

 
• New Fees: Amend the Hayward Master Fee Schedule for Fiscal Year 2015. 

 
 

Other public agencies whose approval is required:  
 
None. 
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ENVIRONMENTAL FACTORS POTENTIALLY AFFECTED: 
 
The environmental factors checked below would be potentially affected by this project, involving at least 
one impact that is a "Potentially Significant Impact" as indicated by the checklist on the following pages. 
 

 
� 

 
Aesthetics 

 
� 

 
Agriculture and Forestry 
Resources 

 
� 

 
   Air Quality 

 
� 

 
Biological Resources 

 
� 

 
Cultural Resources  

 
� 

 
Geology /Soils 

 
� 

 
Greenhouse Gas Emissions 

 
� 

 
Hazards & Hazardous 
Materials 

 
� 

 
Hydrology / Water Quality 

 
� 

 
Land Use / Planning 

 
� 

 
Mineral Resources �  

 Noise 
 
� 

 
Population / Housing 

 
� 

 
Public Services 

 
� 

 
 Recreation 

 
� 

 
Transportation/Traffic 

 
� 

 
Utilities / Service Systems 

 
� 

 
 Mandatory Findings of   
Significance 

 
DETERMINATION: (To be completed by the Lead Agency) 
 
On the basis of this initial evaluation: 

 I find that the proposed project COULD NOT have a significant effect on the environment, and 
a NEGATIVE DECLARATION will be prepared. 

� I find that although the proposed project could have a significant effect on the environment, 
there will not be a significant effect in this case because revisions in the project have been 
made by or agreed to by the project proponent. A MITIGATED NEGATIVE DECLARATION 
will be prepared. 

� I find that the proposed project MAY have a significant effect on the environment, and an 
ENVIRONMENTAL IMPACT REPORT is required. 

� I find that the proposed project MAY have a "potentially significant impact" or "potentially 
significant unless mitigated" impact on the environment, but at least one effect 1) has been 
adequately analyzed in an earlier document pursuant to applicable legal standards, and 2) has 
been addressed by mitigation  measures based on the earlier analysis as described on attached 
sheets. An ENVIRONMENTAL IMPACT REPORT is required, but it must analyze only the 
effects that remain to be addressed. 

� I find that although the proposed project could have a significant effect on the environment, 
because all potentially significant effects (a) have been analyzed adequately in an earlier EIR 
or NEGATIVE DECLARATION pursuant to applicable standards, and (b) have been avoided 
or mitigated pursuant to that earlier EIR or NEGATIVE DECLARATION, including revisions 
or mitigation measures that are imposed upon the proposed project, nothing further is required. 

 
 
  
Signature 

 

April 28, 2014  
Date 

 
Linda Ajello, AICP  
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Printed Name 
EVALUATION OF ENVIRONMENTAL IMPACTS: 

 
ENVIRONMENTAL ISSUES: 
 
 

 
Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

 
I. AESTHETICS -- Would the project: 

 
 

 
 

 
 

 
 

 
a) Have a substantial adverse effect on a scenic 
vista? Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

 
b) Substantially damage scenic resources, 
including, but not limited to, trees, rock 
outcroppings, and historic buildings within a state 
scenic highway? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
c) Substantially degrade the existing visual 
character or quality of the site and its 
surroundings?  Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
d) Create a new source of substantial light or glare 
which would adversely affect day or nighttime 
views in the area?  Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
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Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

 
II. AGRICULTURE AND FOREST 
RESOURCES: In determining whether impacts 
to agricultural resources are significant 
environmental effects, lead agencies may refer to 
the California Agricultural Land Evaluation and 
Site Assessment Model (1997) prepared by the 
California Dept. of Conservation as an optional 
model to use in assessing impacts on agriculture 
and farmland. In determining whether impacts to 
forest resources, including timberland, are 
significant environmental effects, lead agencies 
may refer to information compiled by the 
California Department of Forestry and Fire 
Protection regarding the state’s inventory of forest 
land, including the Forest and Range Assessment 
Project and the Forest Legacy Assessment project; 
and forest carbon measurement methodology 
provided in Forest Protocols adopted by the 
California Air Resources Board. -- Would the 
project: 

 
 

 
 

 
 

 
 

 
a) Convert Prime Farmland, Unique Farmland, or 
Farmland of Statewide Importance (Farmland), as 
shown on the maps prepared pursuant to the 
Farmland Mapping and Monitoring Program of 
the California Resources Agency, to non-
agricultural use? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.. 

    

 
b) Conflict with existing zoning for agricultural 
use, or a Williamson Act contract? Comment: The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
 

    

c) Conflict with existing zoning for, or cause 
rezoning of, forest land (as defined in Public 
Resources Code section 12220(g)), timberland (as 
defined by Public Resources Code section 4526), 
or timberland zoned Timberland Production (as 
defined by Government Code section 
51104(g))? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
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Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

with such uses; thus, no impact.. 

 
d) Result in the loss of forest land or conversion 
of forest land to non-forest use? Comment: The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
e) Involve other changes in the existing 
environment which, due to their location or 
nature, could result in conversion of Farmland, to 
non-agricultural use or conversion of forest land 
to non-forest use?  Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
 
III. AIR QUALITY -- Where applicable, the 
significance criteria established by the Bay Area 
Air Quality Management District (BAAQMD) is 
relied upon to make the following determinations. 
Would the project: 

    

 
a) Conflict with or obstruct implementation of the 
applicable air quality plan? Comment:  The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
b) Violate any air quality standard or contribute 
substantially to an existing or projected air quality 
violation? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.  
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Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

 
c) Result in a cumulatively considerable net 
increase of any criteria pollutant for which the 
project region is non-attainment under an 
applicable federal or state ambient air quality 
standard (including releasing emissions which 
exceed quantitative thresholds for ozone 
precursors)? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
d) Expose sensitive receptors to substantial 
pollutant concentrations? Comment: The Project 
would establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
 

    

e) Create objectionable odors affecting a 
substantial number of people? Comment: The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

     
IV. BIOLOGICAL RESOURCES -- Would the 
project: 
 
a) Have a substantial adverse effect, either 
directly or through habitat modifications, on any 
species identified as a candidate, sensitive, or 
special status species in local or regional plans, 
policies, or regulations, or by the California 
Department of Fish and Wildlife Service or U.S. 
Fish and Wildlife Service? Comment:  The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
b) Have a substantial adverse effect on any 
riparian habitat or other sensitive natural 
community identified in local or regional plans, 
policies, regulations or by the California 
Department of Fish and Wildlife Service or US 
Fish and Wildlife Service? Comment: The Project 
would establish new standards and regulations 
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Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

 
c) Have a substantial adverse effect on federally 
protected wetlands as defined by Section 404 of 
the Clean Water Act (including, but not limited to, 
marsh, vernal pool, coastal, etc.) through direct 
removal, filling, hydrological interruption, or 
other means? Comment:  The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

 

    

d) Interfere substantially with the movement of 
any native resident or migratory fish or wildlife 
species or with established native resident or 
migratory wildlife corridors, or impede the use of 
native wildlife nursery sites? Comment: The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

 

    

e) Conflict with any local policies or ordinances 
protecting biological resources, such as a tree 
preservation policy or ordinance? Comment:  The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
 

    

 
f) Conflict with the provisions of an adopted 
Habitat Conservation Plan, Natural Community 
Conservation Plan, or other approved local, 
regional, or state habitat conservation 
plan? Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

 
 
V. CULTURAL RESOURCES -- Would the 
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Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

project: 

 
a) Cause a substantial adverse change in the 
significance of a historical resource as defined in 
California Environmental Quality Act, Title 14; 
Chapter 3; Article 5; Section 15064.5? Comment:  
The Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
b) Cause a substantial adverse change in the 
significance of an archaeological resource 
pursuant to § 15064.5? Comment: The Project 
would establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
c) Directly or indirectly destroy a unique 
paleontological resource or site or unique 
geologic feature? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
d) Disturb any human remains, including those 
interred outside of formal cemeteries? Comment: 
The Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
 
VI. GEOLOGY AND SOILS -- Would the 
project: 

    

 
a) Expose people or structures to potential 
substantial adverse effects, including the risk of 
loss, injury, or death involving: 
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Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

 
i) Rupture of a known earthquake fault, as 
delineated on the most recent Alquist-Priolo 
Earthquake Fault Zoning Map issued by the State 
Geologist for the area or based on other 
substantial evidence of a known fault?  
Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 
 

    

ii) Strong seismic ground 
shaking?         Comment:  The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
 

    

iii) Seismic-related ground failure, including 
liquefaction? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.. 

    

iv) Landslides? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
b) Result in substantial soil erosion or the loss of 
topsoil? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

 
c) Be located on a geologic unit or soil that is 
unstable, or that would become unstable as a 
result of the project, and potentially result in on- 
or off-site landslide, lateral spreading, subsidence, 
liquefaction or collapse?  Comment: The Project 
would establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
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Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

d) Be located on expansive soil, as defined in 
Table 18-1-B of the Uniform Building Code 
(1994), creating substantial risks to life or 
property? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.  

    

 
e) Have soils incapable of adequately supporting 
the use of septic tanks or alternative waste water 
disposal systems where sewers are not available 
for the disposal of waste water? Comment: The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.. 

    

 
     
VII. GREENHOUSE GAS EMISSIONS -- 
Would the project: 
 
a) Generate greenhouse gas emissions, either 
directly or indirectly, that may have a significant 
impact on the environment? Comment The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.  

    

 
b) Conflict with an applicable plan, policy or 
regulation adopted for the purpose of reducing the 
emissions of greenhouse gases? Comment:  The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
VIII. HAZARDS AND HAZARDOUS 
MATERIALS -- Would the project: 
 
a) Create a significant hazard to the public or the 
environment through the routine transport, use, or 
disposal of hazardous materials? Comment: The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
b) Create a significant hazard to the public or the 
environment through reasonably foreseeable upset 
and accident conditions involving the release of 
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Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

hazardous materials into the 
environment? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
 
c) Emit hazardous emissions or handle hazardous 
or acutely hazardous materials, substances, or 
waste within one-quarter mile of an existing or 
proposed school? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
d) Be located on a site which is included on a list 
of hazardous materials sites compiled pursuant to 
Government Code Section 65962.5 and, as a 
result, would it create a significant hazard to the 
public or the environment? Comment:  The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
e) For a project located within an airport land use 
plan or, where such a plan has not been adopted, 
within two miles of a public airport or public use 
airport, would the project result in a safety hazard 
for people residing or working in the project area?  
Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.  

     

     
f) For a project within the vicinity of a private 
airstrip, would the project result in a safety hazard 
for people residing or working in the project 
area? Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 
 

    

g) Impair implementation of or physically 
interfere with an adopted emergency response 
plan or emergency evacuation 
plan?      Comment:  The Project would establish 
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Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 
 
h) Expose people or structures to a significant risk 
of loss, injury or death involving wildland fires, 
including where wildlands are adjacent to 
urbanized areas or where residences are 
intermixed with wildlands? Comment: The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

     
IX. HYDROLOGY AND WATER QUALITY -
- Would the project:     
 
a) Violate any water quality standards or waste 
discharge requirements? Comment: The Project 
would establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
 

    

b) Substantially deplete groundwater supplies or 
interfere substantially with groundwater recharge 
such that there would be a net deficit in aquifer 
volume or a lowering of the local groundwater 
table level (e.g., the production rate of pre-
existing nearby wells would drop to a level which 
would not support existing land uses or planned 
uses for which permits have been granted)? 
Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

 
c) Substantially alter the existing drainage pattern 
of the site or area, including through the alteration 
of the course of a stream or river, in a manner 
which would result in substantial erosion or 
siltation on- or off-site? Comment:   The Project 
would establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
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Potentially 
Significant 

Impact 

 
 Less Than 

Significant with 
Mitigation 

Incorporated 

 
Less Than 
Significant 

Impact 

 
No 

Impact 

 
d) Substantially alter the existing drainage pattern 
of the site or area, including through the alteration 
of the course of a stream or river, or substantially 
increase the rate or amount of surface runoff in a 
manner which would result in flooding on- or off-
site? Comment:  The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

 
e) Create or contribute runoff water which would 
exceed the capacity of existing or planned 
stormwater drainage systems or provide 
substantial additional sources of polluted runoff? 
Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 
 

    

f) Otherwise substantially degrade water quality? 
Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 
 

    

 
g) Place housing within a 100-year flood hazard 
area as mapped on a federal Flood Hazard 
Boundary or Flood Insurance Rate Map or other 
flood hazard delineation map? Comment: The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
h) Place within a 100-year flood hazard area 
structures which would impede or redirect flood 
flows? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

 
i) Expose people or structures to a significant risk 
of loss, injury or death involving flooding, 
including flooding as a result of the failure of a 
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levee or dam? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
 
j) Inundation by seiche, tsunami, or mudflow? 
Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

 
 
X. LAND USE AND PLANNING -- Would the 
project: 

    

 
a) Physically divide an established community? 
Comment:  The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

 
b) Conflict with any applicable land use plan, 
policy, or regulation of an agency with 
jurisdiction over the project (including, but not 
limited to the general plan, specific plan, local 
coastal program, or zoning ordinance) adopted for 
the purpose of avoiding or mitigating an 
environmental effect? Comment: The Project 
would establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.  

    

 
c) Conflict with any applicable habitat 
conservation plan or natural community 
conservation plan? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
 
XI. MINERAL RESOURCES -- Would the 
project: 

    

 
a) Result in the loss of availability of a known 
mineral resource that would be of value to the 
region and the residents of the 
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state?      Comment:  The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 
 
b) Result in the loss of availability of a locally-
important mineral resource recovery site 
delineated on a local general plan, specific plan or 
other land use plan? Comment: The Project 
would establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
 

    

 
XII. NOISE -- Would the project result in:     
 
a) Exposure of persons to or generation of noise 
levels in excess of standards established in the 
local general plan or noise ordinance, or 
applicable standards of other agencies?  
Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

 
b) Exposure of persons to or generation of 
excessive groundborne vibration or groundborne 
noise levels? Comment:  The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.  

    

 
c) A substantial permanent increase in ambient 
noise levels in the project vicinity above levels 
existing without the project? Comment:  The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
d) A substantial temporary or periodic increase in 
ambient noise levels in the project vicinity above 
levels existing without the project? Comment:  
The Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
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with such uses; thus, no impact. 
 
e) For a project located within an airport land use 
plan or, where such a plan has not been adopted, 
within two miles of a public airport or public use 
airport, would the project expose people residing 
or working in the project area to excessive noise 
levels? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

 
f) For a project within the vicinity of a private 
airstrip, would the project expose people residing 
or working in the project area to excessive noise 
levels? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact. 

    

   
XIII. POPULATION AND HOUSING -- Would 
the project: 

    

 
a) Induce substantial population growth in an 
area, either directly (for example, by proposing 
new homes and businesses) or indirectly (for 
example, through extension of roads or other 
infrastructure)? Comment:  The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    

    

 
b) Displace substantial numbers of existing 
housing, necessitating the construction of 
replacement housing elsewhere? Comment: The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 

    

 
c) Displace substantial numbers of people, 
necessitating the construction of replacement 
housing elsewhere? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact. 
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XIV. PUBLIC SERVICES -- 

    

 
a) Would the project result in substantial adverse 
physical impacts associated with the provision of 
new or physically altered governmental facilities, 
need for new or physically altered governmental 
facilities, the construction of which could cause 
significant environmental impacts, in order to 
maintain acceptable service ratios, response times 
or other performance objectives for any of the 
public services: 

    

Fire protection? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    

    

Police protection? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    

    

Schools? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.    

    

Parks? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.    

    

Other public facilities? Comment: The Project 
would establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    

    

     
XV. RECREATION --     
 
a) Would the project increase the use of existing 
neighborhood and regional parks or other 
recreational facilities such that substantial 
physical deterioration of the facility would occur 
or be accelerated? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
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with such uses; thus, no impact.    
 
b) Does the project include recreational facilities 
or require the construction or expansion of 
recreational facilities which might have an 
adverse physical effect on the 
environment? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    

    

 
XVI. TRANSPORTATION/TRAFFIC -- 
Would the project: 

    

 
a) Conflict with an applicable plan, ordinance or 
policy establishing measures of effectiveness for 
the performance of the circulation system, taking 
into account all modes of transportation including 
mass transit and non-motorized travel and 
relevant components of the circulation system, 
including but not limited to intersections, streets, 
highways and freeways, pedestrian and bicycle 
paths, and mass transit? Comment: The Project 
would establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    

    

 
b) Conflict with an applicable congestion 
management program, including, but not limited 
to level of service standards and travel demand 
measures, or other standards established by the 
county congestion management agency for 
designated roads or highways? Comment: The 
Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    

    

 
c) Result in a change in air traffic patterns, 
including either an increase in traffic levels or a 
change in location that results in substantial safety 
risks? Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.    

    

 
d) Substantially increase hazards due to a design 
feature (e.g., sharp curves or dangerous 
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intersections) or incompatible uses (e.g., farm 
equipment)? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    
 
e) Result in inadequate emergency access? 
Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.    

    

f) Conflict with adopted policies, plans, or 
programs regarding public transit, bicycle, or 
pedestrian facilities, or otherwise decrease the 
performance or safety of such 
facilities? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.    

    

 
 
XVII. UTILITIES AND SERVICE SYSTEMS 
-- Would the project: 

    

 
a) Exceed wastewater treatment requirements of 
the applicable Regional Water Quality Control 
Board? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.    

    

 
b) Require or result in the construction of new 
water or wastewater treatment facilities or 
expansion of existing facilities, the construction 
of which could cause significant environmental 
effects? Comment: The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.    

    

c) Require or result in the construction of new 
storm water drainage facilities or expansion of 
existing facilities, the construction of which could 
cause significant environmental 
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effects? Comment:  The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.    
 
d) Have sufficient water supplies available to 
serve the project from existing entitlements and 
resources, or are new or expanded entitlements 
needed? Comment:  The Project would establish 
new standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.    

    

 
e) Result in a determination by the City of 
Hayward that it has adequate capacity to serve the 
project’s projected demand in addition to the 
provider’s existing commitments? Comment:   
The Project would establish new standards and 
regulations associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    

    

 
f) Be served by a landfill with sufficient permitted 
capacity to accommodate the project’s solid waste 
disposal needs? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    

    

 
g) Comply with federal, state, and local statutes 
and regulations related to solid waste?  
Comment:  The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.     

    

 
 
XVIII. MANDATORY FINDINGS OF 
SIGNIFICANCE -- 

    

 
a) Does the project have the potential to degrade 
the quality of the environment, substantially 
reduce the habitat of a fish or wildlife species, 
cause a fish or wildlife population to drop below 
self-sustaining levels, threaten to eliminate a plant 
or animal community, reduce the number or 
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restrict the range of a rare or endangered plant or 
animal or eliminate important examples of the 
major periods of California history or 
prehistory? Comment:  The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.      
 
b) Does the project have impacts that are 
individually limited, but cumulatively 
considerable? ("Cumulatively considerable" 
means that the incremental effects of a project are 
considerable when viewed in connection with the 
effects of past projects, the effects of other current 
projects, and the effects of probable future 
projects)? 
Comment: The Project would establish new 
standards and regulations associated with 
tobacco retail sales establishments, as well as 
new fees associated with such uses; thus, no 
impact.    

    

 
c) Does the project have environmental effects 
which will cause substantial adverse effects on 
human beings, either directly or 
indirectly? Comment: The Project would 
establish new standards and regulations 
associated with tobacco retail sales 
establishments, as well as new fees associated 
with such uses; thus, no impact.    
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DATE: May 22, 2014 
 
TO: Planning Commission  
 
FROM: Linda Ajello, AICP, Associate Planner 
 
SUBJECT: Establishment of Zoning Regulations Related to the Retail Sales of Tobacco and 

Tobacco-Related Products, Including Electronic Cigarettes, as well as Proposed 
New Fees and Amendments to the City’s Smoking Pollution Control Ordinance 
(Text Amendment Application No. PL-2013-0389); the City has Prepared a 
Negative Declaration, which Concludes That the Project Will Not Have a 
Significant Negative Impact on the Environment; Applicant:  City of Hayward. 

 
 
RECOMMENDATION 
 
Staff recommends that the Planning Commission, making the required findings (Attachment V), 
recommends that the City Council adopts the attached Negative Declaration/Initial Study 
(Attachment VII) and approves the proposed Tobacco Retail Sales Regulations (Attachment I), 
revisions to the General Commercial (CG) Zoning District regulations related to land uses 
(Attachment II), revisions to the Smoking Pollution Control Ordinance (Attachment III) and related 
new fees (Attachment IV).  
 
SUMMARY 
 
In response to City Council direction and concerns with the negative health consequences of 
tobacco use among youth, due partially to availability and the lack of specific local laws regulating 
tobacco sales in Hayward, staff is recommending new regulations pertaining to the retail sales of 
tobacco and tobacco-related products.  Given the large number of establishments in Hayward that 
sell tobacco (146 tobacco retailers and 8 electronic cigarette retailers), staff is recommending new  
regulations that would limit new tobacco retail sales establishments (with an exception for stores 
over 10,000 square feet that dedicate no more than 5% of their square footage to tobacco products) 
to the General Commercial (CG) Zoning District, subject to approval of a Conditional Use Permit 
(CUP), and impose a 500 foot separation requirement from schools, parks and other sensitive 
receptors.  Additionally, all new and existing retailers would be required to obtain a Tobacco 
Retailers License (TRL) (and pay an associated annual fee of approximately $400), which would 
establish some operational standards, compliance inspections and enforcement provisions, and 
provide a funding source to help pay for inspections.  
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Page 2 of 9 
Text Amendment Regulating the Retail Sale of Tobacco 
May 22, 2014 
 

 BACKGROUND 
 
Currently, the City’s Zoning Ordinance does not list the sale of tobacco as a permitted use in any 
zoning district, nor does it define tobacco and tobacco-related products.  With the prevalence of 
the establishment of “smoke shops” and other establishments selling tobacco and tobacco-related 
products in recent years, and with the introduction of a variety of new tobacco-related products, 
such as flavored tobacco, electronic cigarettes, hookahs and candy flavored cigars, it became 
clear that the City needed to develop standards pertaining to the sale of such items in order to 
prevent sales to youth. 
 
History of Proposed Regulations - In late 2011/early 2012, staff received direction from City 
Council to develop regulations pertaining to the sales of tobacco and tobacco-related products.  
In conjunction with the Alameda County Health Department and the Hayward Police 
Department, staff reviewed available studies and draft ordinances.  Sources of information 
utilized in the development of the proposed regulations included several other jurisdictions in 
Alameda County and northern California, the American Lung Association, Change Lab 
Solutions (formerly TALC) and the Center for Disease Control (CDC).  In addition, staff used 
the results of decoy operations performed by the Hayward Police Department. 
 

May 31, 2012 Planning Commission Meeting - Staff developed draft regulations and 
presented them to the Planning Commission at a work session on May 31, 2012 for 
consideration. Overall, the Planning Commission was supportive of the proposed regulations, but 
after lengthy discussion, the Commission felt that additional work was needed and directed staff 
to come back with regulations that would more effectively prevent sales of tobacco and tobacco-
related products to youth (see staff report and minutes, Attachment VII). 
 

Community Meeting - On October 28, 2013, a Community Meeting was held and all 
existing tobacco and electronic cigarette retailers doing business in Hayward were invited.  The 
purpose of the meeting was to inform the existing tobacco retailers of the upcoming Tobacco Retail 
Sales Regulations and to gather feedback, comments and concerns. Twenty (20) people attended the 
meeting, including local tobacco and electronic cigarette retailers and youth advocates from the 
Castro Valley Community Action Network (CV CAN) and the Hayward Coalition for Healthy 
Youth (HCHY).   Most attendees expressed support for new regulations. 
 

Work Sessions - On November 21, 2013 and December 17, 2013, work sessions were held 
with the Planning Commission and City Council, respectively.  At both work sessions, several 
members of the public spoke in favor of the proposed tobacco regulations (see Attachments VIII 
and IX).  Speakers included a Downtown business owner, members and student advocates from 
Hayward Coalition for Healthy Youth (HCHY), the American Lung Association, and the Alameda 
County Department of Environmental Health.  Overall, both the Planning Commission and City 
Council expressed support for the establishment of tobacco regulations and were supportive of a 
moratorium to allow staff more time to research the issues and develop regulations.   
 

Moratorium -   In order to allow staff additional time to research and develop tobacco 
regulations for the City, on January 14, 2014, the City Council adopted an urgency ordinance to 
place a 45-day moratorium on the issuance of business licenses or building permits for any new 
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small and large format tobacco retailers (see Attachment X).  The moratorium was extended an 
additional ten (10) months and fifteen (15) days at the February 18, 2014 City Council meeting (see 
Attachment XI). 
 
Pending Legislation - The State Assembly is currently considering Senate Bill (SB) 648 and 
Assembly Bill (AB) 1500.  SB 648, which was introduced by Sen. Ellen Corbett, D-San Leandro, 
would extend restrictions and prohibitions against smoking cigarettes and other tobacco products, to 
include electronic cigarettes.  The California Senate voted 21-10 in favor; the bill awaits hearing by 
the California Assembly, possibly later this year.  AB 1500 was introduced by Assembly Member 
Dickenson and, as introduced, would prohibit any person engaged in the business of selling or 
distributing cigarettes, tobacco products or e-cigarettes, to ship or cause to be shipped any cigarettes, 
tobacco products or e-cigarettes to any person in this state other than specified businesses.  The bill 
was scheduled to go to Committee on May 7, 2014, but the Committee hearing was cancelled at the 
request of the bill sponsor. 
 
Food and Drug Administration (FDA) Ruling -  On April 24, 2014, the FDA released a proposed 
rule to expand it’s tobacco authority to cover products that meet the statutory definition of a tobacco 
product, including currently unregulated marketed products, such as electronic cigarettes (e-
cigarettes), cigars, pipe tobacco, nicotine gels, waterpipe (or hookah) tobacco, and dissolvables.  
Under the proposed rule, the FDA would regulate said products in the same manner as traditional 
tobacco products, including, but not limited to, requiring product registration with the FDA and 
reporting of product and ingredient listing; allowing marketing of new tobacco products only after 
FDA review; only making direct and implied claims of reduced risk if the FDA confirms that 
scientific evidence supports the claim and that marketing the product will benefit public health as 
a whole; and prohibiting distribution of free samples. Additional provisions include minimum 
age and identification restrictions to prevent sales to underage youth; requirements to include 
health warnings; and prohibition of vending machine sales, unless in a facility that never admits 
youth.  The proposed rule is currently under a 75-day public comment period.   
 
DISCUSSION 
 
Overview of Proposed Tobacco Retail Sales Regulations (Attachment I) – As proposed, the Tobacco 
Retail Sales Regulations will be codified at Section 10-1.2780 et seq. of the Zoning Ordinance. The 
stated specific purpose of the regulations is “to provide for the orderly integration of tobacco-related 
uses in a manner that will prevent the sale of tobacco products and electronic smoking devices to 
youth by establishing reasonable and uniform regulations to prevent the close proximity of tobacco 
retail sales uses to youth and sensitive receptors, while permitting the location of tobacco retail sales 
in certain areas.” 
 
The proposed tobacco retail sales regulations require that any new tobacco retail sales 
establishment that is either less than 10,000 square feet or larger than 10,000 square feet with 
more than 5% of its retail floor space dedicated to tobacco products be limited to the General 
Commercial Zoning District, not be located within 500 feet of schools, parks and other sensitive 
receptors, and be subject to approval of a Conditional Use Permit (CUP).  Additionally, all new 
and existing Tobacco Retail Sales Establishments will be required to obtain an annual Tobacco 
Retailer License (TRL) and comply with all Requirements and Operational Standards for 
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Tobacco Retail Sales Establishments. If adopted, the TRL requirement will go into effect next 
fiscal year.  Staff would mail all existing establishments a notice of the adoption of the 
regulations and the procedures and timeframe in which they must obtain their TRL.  
 
The General Commercial (CG) district was determined to be most suitable for tobacco 
establishments because it provides regional-serving retail opportunities along major transportation 
corridors with minimal impact to neighborhood-serving commercial areas (see proposed ordinance, 
Attachment II).  By requiring a CUP for new establishments (other than certain situations as noted 
below), the City could evaluate proposed tobacco sale locations in a public hearing format to ensure 
they are compatible with the surrounding properties.  The intent of a separation requirement is to 
keep said establishments away from sensitive receptors, such as schools, parks, libraries, 
playgrounds, recreation centers, day care centers and health care facilities (i.e., areas where children 
or people with medical issues are typically present), as well as to ensure that there is not an 
oversaturation of tobacco sales establishments in one area.  There are currently one hundred and 
forty-six (146) tobacco retail sales establishments and eight (8) “vapor” or electronic cigarette 
retailers in the City, the majority of which are located in close proximity to schools and other 
sensitive receptors.  The establishment of the separation requirement would prevent any new 
tobacco retailer from opening up within 500 feet from any existing establishment and any sensitive 
receptors.   
 
Similar to the City’s regulations pertaining to the sale of alcohol, the proposed regulations would 
allow sale of tobacco products without need of a conditional use permit in retail stores having 
10,000 square feet or more area in any zoning district where the primary retail use is allowed; 
however, no more than five (5) percent of such floor area could be devoted to the sale, display and 
storage of tobacco or tobacco-related products combined.  This provision would allow larger 
grocery stores and big box retail stores to sell tobacco products as a secondary use in any zoning 
district in which those stores are allowed (see discussion below regarding potential impacts to 
businesses). 
 
The recommended Requirements and Operational Standards provisions will create local provisions 
as well as reinforce state and/or federal laws regarding sales, advertising or display of tobacco 
products, electronic smoking devices, imitation tobacco products and/or tobacco paraphernalia.  
This includes posting prominently near the cash register or other point of sale the legal age to 
purchase such items and checking the identification of purchasers to ensure they are of legal age.  
The inclusion of state and federal laws in the local ordinance will allow the City to enforce them at a 
local level.  
 

Tobacco Retailer License (TRL) - All tobacco retail sales establishments - including those 
that are existing and would be considered legal non-conforming uses, new establishments requiring 
a CUP, and shops that sell tobacco as a secondary use and do not require a CUP - would be required 
to obtain an annual Tobacco Retailer License from the City.  All establishments would be subject to 
compliance with operational standards, as well as annual inspections. The enforcement provisions 
would give City staff the authority to issue administrative fines, fees, penalties and/or citations 
and/or abatement to violators of the provisions of the ordinance.  The TRL will have an annual fee 
of $400 that will serve to recover the costs for annual inspections and enforcement at the local level, 
including the continued operation of the Hayward Police Department’s Youth Decoy Program. 
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Definitions - Broad definitions have been developed to identify tobacco and tobacco-related 

products to comprehensively regulate the type of products that are allowed to be sold and the 
products that would be prohibited. Some of the key definitions are as follows: 
 

“Electronic Smoking Device” means an electronic and/or battery-operated device, the use 
of which may resemble smoking, which can be used to deliver an inhaled dose of nicotine 
or other substances. “Electronic Smoking Device” includes any such device, whether 
manufactured, distributed, marketed, or sold as an electronic cigarette, an electronic 
cigar, an electronic cigarillo, an electronic pipe, an electronic hookah, vapor cigarette or 
any other product name or descriptor.   “Electronic Smoking Device” does not include 
any product specifically approved by the United States Food and Drug Administration for 
use in the mitigation, treatment, or prevention of disease. 
 
 “Imitation Tobacco Product” means any edible non-tobacco product designed to 
resemble a tobacco product or any non-edible non-tobacco product designed to resemble 
a tobacco product that is intended to be used by children as a toy. Examples of imitation 
tobacco products include, but are not limited to, candy or chocolate cigarettes, bubble 
gum cigars, shredded bubble gum resembling spit tobacco, and shredded beef jerky in 
containers resembling snuff tins. An electronic smoking device is not an imitation 
tobacco product.  
  
“Tobacco Retail Sales Establishment” or “Tobacco Retailer” means any establishment that 
sells tobacco, tobacco products, electronic smoking devices, tobacco paraphernalia, or any 
combination thereof, including retail or wholesale sales. 

 
“Tobacco Paraphernalia” means cigarette papers or wrappers, pipes, holders of smoking 
materials of all types, cigarette rolling machines, and any other item designed for the 
smoking or ingestion of tobacco products. 

 
“Tobacco Product” means any product that contains tobacco, is derived from tobacco, or 
contains synthetically produced nicotine and is intended for human consumption. “Tobacco 
Product” does not include any cessation product specifically approved by the United States 
Food and Drug Administration for use in treating nicotine or tobacco dependence. 

 
“Tobacco Retailer License” means the license issued pursuant to Section 10-1.2785 that 
authorizes electronic smoking device or tobacco retail sales at a certain, fixed location 
and by a certain Tobacco Retailer. Mobile vendors of tobacco products and electronic 
smoking devices are prohibited. 

 
Potential Impacts to Existing Businesses - Many of the existing establishments would become legal, 
non-conforming uses under the proposed regulations and would be allowed to continue to operate in 
accordance with the Section 10-1.2900 of the City’s Zoning Ordinance (Non-conforming Uses).  
Per those provisions, these retailers would be allowed to continue operation as a tobacco retail sales 
establishment, as long as the non-conforming use is not expanded or has not been discontinued for a 
period of six consecutive months or more, with the intent to abandon the use.  Also, additional 
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development of any property on which a legal non-conforming use exists is required to have all new 
uses conform.  Thus, non-conforming tobacco sales locations would cease operating over time. 
 
Proposed Revisions to Smoking Pollution Control Ordinance - Minor amendments to the City’s 
Smoking Pollution Control Ordinance are proposed in order to make it consistent with the proposed 
Tobacco Retail Sales regulations and to address the smoking of electronic cigarettes in the City (see 
Attachment  III). The proposed amendments include revisions to the definitions of “smoking” and 
“tobacco products” and the addition of a definition for “smoke”, to include electronic cigarettes and 
vapor produced from said devices.   With the proposed revisions, it will be unlawful for anyone to 
use electronic cigarettes and smoking devices wherever smoking is prohibited.   
 
Text Amendment Findings for Approval - In order for the Text Amendment to be approved, the 
following findings must be made: 

 
A. Substantial proof exists that the proposed change will promote the public health, safety, 

convenience, and general welfare of the residents of Hayward. 
 
The proposed Text Amendments will promote the public health, safety, convenience, and 
general welfare of the residents of Hayward by: 

a. amending the Zoning Ordinance to provide a definition for tobacco sales, to 
include the regulation of the sale of electronic cigarettes and other specified items; 

b. establishing performance and  operational standards that would apply to all new 
and existing tobacco retail sales establishments that will help ensure such 
establishments are not operated in a manner that violates any local, state or federal 
laws and so as not to constitute a public nuisance; 

c. establishing local enforcement provisions for tobacco retail sales establishments 
found to be in violation of the regulations; 

d. prohibiting more tobacco retail sales establishments in areas of the City that are in 
close proximity to sensitive receptors and to existing tobacco retail sales 
establishments to prevent an overconcentration of such establishments in the City; 

e. establishing a Tobacco Retailers License (TRL) which all new and existing tobacco 
retail sales establishments will be required to obtain annually; and 

f. creating cost recovery mechanisms through the TRL fee, which will cover annual 
inspections by the Code Enforcement Division and for the Youth Decoy Program 
by the Hayward Police Department; 

 
B. The proposed change is in conformance with all applicable, officially adopted policies and 

plans. 

The proposed Text Amendments conform to City policies and plans.  For example, the 
Economic Development Chapter of the General Plan contains the following strategies with 
which the Text Amendments, as described in the preceding finding, are aligned: 
• Preserve and enhance Hayward's assets and character, which make it attractive as a 

residential community and as an economic investment. 
• Approve development opportunities that result in minimal adverse impacts to the City's 

environment. 
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• Work cooperatively with local business and industrial associations to improve the 
general business climate and to stimulate new business investment. 

• Promote Hayward as a city that has a broad variety of occupations and family incomes, 
ethnic diversity, diverse lifestyles and housing accommodations, a broad range of 
commercial services, educational and job opportunities, and many recreational 
opportunities. 

• Promote Hayward as a destination for nonresidents.  
 

The Land Use Chapter of the General Plan contains the following applicable strategies: 
• Emphasize making the downtown a focal point for the City within a pedestrian-friendly 

environment. 
• Recognize the importance of continuous retail frontage to pedestrian shopping areas by 

discouraging unwarranted intrusion of other uses that weaken the attractiveness of retail 
areas; encourage residential and office uses to locate above retail uses. 

• Encourage both commercial and residential development in the area surrounding the 
Downtown BART Station. 

• Encourage residential development in the downtown area to increase market support for 
business and to extend the hours of downtown activity. 

 
Additionally, over the last several years, the City of Hayward has established various policies 
to create a healthier Hayward.  On May 20, 2008, City Council amended Chapter 5, Article 6 
of the Hayward Municipal Code prohibiting the use of tobacco products in or around public 
places in the City of Hayward.  On July 26, 2011, the City adopted a Resolution for the City 
of Hayward to become a member of the Healthy Eating Active Living (HEAL) Cities 
Campaign.  Hayward joined a group of over 75 other California cities that are setting goals to 
provide residents and employees with healthier choices.  The approval of this text amendment 
would be consistent with the goals of making Hayward a healthier City.  
 

C. Streets and public facilities existing or proposed are adequate to serve all uses permitted 
when the property is reclassified. 
 
No properties are proposed to be reclassified.  Any new tobacco retail sales establishments 
will be required to have adequate streets and facilities before operating, as currently required. 
 

D. All uses permitted when property is reclassified will be compatible with present and 
potential future uses, and, further, a beneficial effect will be achieved which is not 
obtainable under existing regulations. 
 
No properties are proposed to be reclassified.  The Text Amendments will provide standards 
to help ensure tobacco retail sales establishments are operated in a manner that do not generate 
impacts to surrounding properties and neighborhoods.  In addition, the proposed Text 
Amendments will provide cost-recovery mechanisms that currently do not exist, which will 
allow for greater oversight of such establishments by the Hayward Code Enforcement 
Department. 
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Environmental Impact Analysis – Staff prepared and circulated for public review and comment a 
Negative Declaration and Initial Study (Attachment VIII), in accordance with the California 
Environmental Quality Act (CEQA), which concludes the proposed text amendment and new fees 
would not generate significant environmental impacts. 
 
ECONOMIC IMPACT  
 
The adoption of tobacco retail sales regulations would provide more enforcement authority on the 
local level for problematic establishments and the ability to keep said establishments away from 
sensitive receptors, such as schools, parks, and community centers.  There is expected to be positive 
economic benefits through an enhanced and attractive Downtown and business environment 
throughout the City; however, smaller new retail stores that rely on tobacco sales for a large percent 
of total sales would be discouraged from locating in Hayward, which may result in a decrease in 
sales tax revenue from tobacco sales for the City.   
 
FISCAL IMPACT 
 
Based on a fiscal impact analysis conducted by Code Enforcement Department staff, an annual TRL 
fee of $400 has been proposed to help ensure cost recovery.  The fee will recover costs pertaining 
to City staff, including the Police Department to continue the Youth Decoy Program and Code 
Enforcement, for enforcement, education, compliance inspections, and administrative costs 
associated with all new and existing tobacco retail sales establishments in Hayward.  It is anticipated 
that future annual adjustments to fees may be needed in response to additional demands and costs 
that may arise after the implementation of the TRL. 
 
PUBLIC CONTACT 
 
Significant outreach has occurred over the last year for these proposed regulations, as described in 
the BACKGROUND section of this report.  A community mailing, which included key points of 
the proposed amendments and notice of this hearing and the planned future City Council hearing, 
was sent in early May to all existing tobacco retailers in Hayward and various interested parties 
(Hayward Chamber of Commerce President Kim Huggett, Alameda County Health Department, the 
American Lung Association, Hayward Coalition for Healthy Youth (HCHY), etc.).  Also, a notice 
of this hearing and future planned Council hearing was published in The Daily Review on May 10, 
2014.  Staff has not received specific comments regarding those notices as of the date of finalization 
of this report. 
 
NEXT STEPS 
 
Staff will incorporate input from the Planning Commission and forward the Commission’s 
recommendation to the City Council for a public hearing scheduled for June 17, 2014. 
 
Prepared by:  Linda Ajello, AICP, Associate Planner 
 
Recommended by:  Sara Buizer, AICP, Interim Planning Manager 
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Approved by: 

 
_____________________________________ 
David Rizk, AICP 
Development Services Director 
 
 
Attachments: 
 Attachment I Proposed Tobacco Retail Sales Regulations 

  
 Attachment II Proposed Revisions to General Commercial (CG) Zoning District 

Regulations  
 Attachment III Proposed Revisions to the Smoking Pollution Control Ordinance 

Definitions (HMC Section 5-6.02)  
 Attachment IV Proposed Revisions to the Master Fee Schedule 
 Attachment V Findings 
 Attachment VI Negative Declaration/Initial Study 
 Attachment VII Planning Commission Agenda Report and meeting minutes, May 31, 2012 
 Attachment VIII November 21, 2013 Planning Commission Agenda Work Session Agenda 

Report and Minutes 
 Attachment IX December 17, 2013 City Council Work Session Agenda Report and 

Minutes  
 Attachment X January 14, 2014 City Council Agenda Report and Minutes 
 Attachment XI February 18, 2014 City Council Agenda Report and Minutes 
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MINUTES OF THE REGULAR MEETING OF THE 

CITY OF HAYWARD PLANNING COMMISSION 

Council Chambers 

Thursday, May 22, 2014, 7:00 p.m. 

777 B Street, Hayward, CA94541 

MEETING 

 

A regular meeting of the Hayward Planning Commission was called to order at 7:00 p.m. by Vice 

Chair McDermott. 

 

ROLL CALL 
 

Present: COMMISSIONERS: Loché, Márquez, Lavelle 

  CHAIRPERSON: Vice Chair McDermott 

Absent: COMMISSIONERS: Trivedi, Faria 

 CHAIRPERSON: Lamnin 

 

Commissioner Loché led in the Pledge of Allegiance.  

 

Staff Members Present: Ajello, Bristow, Buizer, Conneely, Irizzary, Madhukansh-Singh 

 

General Public Present:  30 

 

PUBLIC COMMENTS 

 

None 

 

PUBLIC HEARING 

 
1. Establishment of Zoning Regulations Related to the Retail Sales of Tobacco and Tobacco-

Related Products, Including Electronic Cigarettes, as well as Proposed New Fees and 
Amendments to the City’s Smoking Pollution Control Ordinance (Text Amendment Application 

No. PL-2013-0389); the City has Prepared a Negative Declaration, which Concludes that the 

Project will not have a Significant Negative Impact on the Environment; Applicant: City of 

Hayward  

 

Associate Planner Ajello provided a synopsis of the staff report.  

 

Neighborhood Partnership Manager Bristow stated that if the tobacco regulations are adopted, a 

program letter will be sent to the members of the community explaining what the tobacco 

regulations entail and will give businesses the opportunity to ask questions and attain the necessary 

licensing. She mentioned that tobacco retailers will receive a copy of the checklist in advance so 

they know what the annual inspections will include. She pointed out that the funding of the youth 

decoy program by a grant from Alameda County was no longer available, and the annual Tobacco 

Retailer License fee being proposed would assist in covering youth decoy operation expenditures 

encumbered by the Police Department. Ms. Bristow stated the program will be implemented in 

November 2014 and that unannounced inspections will be performed on tobacco retail 

establishments. She said that the violations consist of a three stage process: the first violation will be 
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$1,500 fine and a 30 day suspension from selling tobacco products, noting that the tobacco retailer 

would have five days to correct the violation(s); the second violation within a twelve month period 

will be a $3,000 fine and a 90 day suspension; the third violation will be a $5,000 fine and a 120 day 

suspension or a recommendation for a revocation. In regards to revocation of the Tobacco Retail 

License (TRL), Ms. Bristow indicated that a large format retailer in violation of the tobacco retail 

sales regulations would have to go through an administrative hearing and that a small establishment 

would have to request a public hearing before the Planning Commission.  

 

Hayward Police Department (HPD) Detective Irizzary explained that she coordinates the youth 

decoy program and mentioned that trained youth decoys between the ages of 15 to 17 years old are 

used for operations. She stated that the operations involve testing tobacco retail establishments in 

order to see if retail clerks will sell tobacco products or electronic cigarettes to minors. Detective 

Irizarry shared that in the last year, the youth decoy program performed three operations and have 

tested 81 establishments. These operations resulted in the issuance of 12 citations to tobacco retail 

establishments for the sale of tobacco products to minors. She reported that in analyzing the results 

of the youth decoy operations, there was a willing to sell rate of 18.5% of tobacco products being 

sold to minors, noting that this was significantly higher compared to the state average of 8.7%. She 

indicated the City hopes to reduce the willing to sell rate of tobacco products to minors by 

instituting the TRL and also by educating tobacco retailers.  

 

In response to Commissioner Márquez’ question, Detective Irizarry confirmed that with the passage 

of the tobacco regulations, youth decoys would continue to be used. She noted that the Hayward 

Coalition for Healthy Youth (HCHY) provides the Hayward Police Department with trained youth 

decoys under the age of 18 and additionally, Hayward Police Explorers are used for the program as 

well.  

 

Neighborhood Partnership Manager Bristow indicated for Commissioner Márquez that if a tobacco 

retailer was found to be in violation of multiple items on the checklist during a an inspection, this 

retailer would only be assessed $1,500 fine for this one visit; she added that violations on 

subsequent inspections would be assessed accordingly, based upon the number of visits to that 

establishment.  

 

Associate Planner Ajello noted for Commissioner Loché that the Food and Drug Administration 

(FDA) currently does not have enough data to conclude what the long term effects of electronic 

cigarettes are as this is a relatively new product. She added that the FDA is currently collecting data 

on the experiences and problems that users are having with these products.  

 

Commissioner Loché expressed that there were more than enough existing tobacco retail 

establishments in Hayward and noted that a significant portion of these establishments were located 

in the 94544 zip code area. He asked staff why there was an abundance of tobacco retailers in 

Hayward and whether this was attributable to the high concentration of youth in the City or the 

absence of regulations on the sale of tobacco related products. Associate Planner Ajello responded 

that the high number of tobacco establishments may be a result of the City’s current Municipal 

Code not addressing the sale of tobacco products. She noted that the 146 establishments were not 

just standalone tobacco establishments, pointing out that this included tobacco retailers such as 

convenience stores and large format retailers that also sold tobacco products.  
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Commissioner Loché asked if staff had considered relaxing the TRL fees for businesses that were 

complying as he was concerned with responsible retailers being overburdened with the proposed 

fees. Neighborhood Partnership Manager Bristow stated the program will be assessed annually and 

she estimated that staff will be able to determine how the program is performing in two to three 

years in order to consider adjusting the TRL fees for establishments where compliance has been 

achieved.  

 

In response to Vice Chair McDermott’s question, Associate Planner Ajello responded that 

Hayward’s ordinance was more restrictive on the sale of flavored tobacco products in comparison to 

other cities that do not have a provision addressing this issue. Vice Chair McDermott asked staff if 

instituting tobacco retail sales regulations impacted the retention of businesses in other cities. 

Associate Planner Ajello stated the City of Dublin adopted tobacco regulations in 2012 and 

according to a Dublin staff member, the implementation of the tobacco regulations do not seem to 

have impacted local businesses and two new tobacco establishments have even applied to open up 

in Dublin. She mentioned that Ms. Serena Chen from the American Lung Association informed her 

that some smaller businesses where the sale of tobacco products was not the primary function of the 

establishment had discontinued selling tobacco products.   

 

Detective Irizarry indicated for Vice Chair McDermott that two to four youth decoys are used per 

operation and that the participants are rotated so that the retail clerks do not begin to recognize 

youth decoys. Detective Irizzary stated that since she took over the program, she has used 

approximately 10 youth decoys in the past year and half.  

 

Vice Chair McDermott opened the public hearing at 7:35 p.m.  

 

Jocelyn Bonilla, a member of the HCHY shared her experience as working as an undercover youth 

decoy for two and a half years. She stated that it has been very easy for her to purchase tobacco 

products as a youth decoy in Hayward. She described that on youth decoy operations, she has been 

served tobacco and a pipe at a hookah lounge and has been sold electronic cigarettes at tobacco 

retail establishments. She reported that electronic cigarettes and hookah pens are popular products 

among teens today. She said that having a requirement of 500 to 1,000 feet distance between 

tobacco retail sales establishments and sensitive receptors will safeguard against opportunities for 

teenagers to get access to tobacco products. Ms. Bonilla emphasized that she works as a youth 

decoy because she cares about the health and wellness of the community and wants tobacco retailers 

to adhere to laws by not selling tobacco products to minors. 

 

Brandon Ko, a youth decoy and a member of HCHY, shared how easily he was able to purchase 

tobacco products on youth decoy operations. He described the following experiences while on 

operations: retail clerks freely selling him tobacco products and rarely asking for his identification 

card (ID); when his ID was checked, some retail clerks would sell him the product despite him 

being underage; and that he was offered to try a product inside a tobacco establishment by a 

salesman. Mr. Ko expressed his concern that tobacco products were easily obtainable by minors and 

the health and addiction risks that minors faced with tobacco products.  
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Kendra Jordan, a member of HCHY and a parent of Hayward students, expressed that a number of 

kids at her children’s school use tobacco products and/or have offered them to her children. She 

encouraged that there be at least a 500 feet requirement separating tobacco retailers from sensitive 

receptors, such as schools. Ms. Jordan reported that there was a high concentration of tobacco 

outlets near the following schools: Bret Harte, Cesar Chavez, and Winton Middle Schools; Hayward 

High School, and Mt. Eden High School. She said that vapor lounges, hookah stores, and electronic 

cigarette stores should be defined as tobacco retailers. She emphasized that the youth are known to 

gain access to purchasing tobacco products on their path to and from school. Ms. Jordan stressed 

that the TRL would be an effective tool in holding the tobacco retailers accountable.  

 

Corina Vasaure, a Hayward resident and a parent of Hayward students, was concerned that smoke 

shops are targeting the youth in the community. She mentioned that there is a smoke shop in her 

neighborhood which is also near Hayward High School, Bret Harte Middle School and the Hayward 

Plunge. She indicated that the youth have to pass by this smoke shop on their way to and from 

school and has also observed that this smoke shop uses a sign spinner to advertise the store. She 

requested that the City adopt the tobacco ordinance and implement strict regulations on how close 

smoke shops can operate in proximity to schools. 

 

Andres Orrea, a Hayward student, stated that the current proposal will be benefit the community as 

tobacco products are detrimental to the health of users. He stated that the use of tobacco products by 

minors will encourage them to use more dangerous substances later on in life and shared that an 

increasing number of his peers at school are using tobacco products. Mr. Orrea emphasized that the 

proposed tobacco regulations are intended to protect the youth who are already vulnerable to 

tobacco products.  

 

Daniel Aguilar, a Hayward student, shared the following problems with the sale of tobacco 

products: easy access of tobacco products to the youth and no long term punishments for retailers 

violating the law. He said that he was worried about his generation as tobacco products like vapor 

pens and hookahs are trending among his friends and classmates. Mr. Aguilar noted that even 

students in middle schools have gained access to tobacco products. He stated that his friends have 

indicated to him and also as the youth decoys have demonstrated, the youth are getting access to 

tobacco products directly from retailers. He emphasized that a strong system such as the TRL would 

help reduce the accessibility of tobacco products by minors.  

 

Serena Chen, an employee with the American Lung Association, passed sample tobacco products to 

the Planning Commissioners to give them an idea about the flavored tobacco products that minors 

were gaining access to absent tobacco regulations. Ms. Chen reported that Berkeley formerly had a 

38% willing to sell rate of tobacco products to minors; upon institution of tobacco regulations with 

sanctions for violating the law, this rate reduced to 4.2%. She underscored that when the TRL is 

installed, there is a dramatic reduction in the sale of tobacco products to minors and stated that there 

are 114 cities in California that have the TRL. Ms. Chen noted that because Hayward is a family 

friendly place and has a large college population, the City has become a magnet for tobacco sellers 

because the youth are marketed for the sale of tobacco products. Ms. Chen presented a study 

conducted by UCSF on the contents of the vapor produced by electronic cigarettes and she 

submitted this for the record.  
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Tracy Cross, with the HCHY and coordinator of the youth decoy operations, thanked the City for 

developing the proposed tobacco regulations. In response to Commissioner Marquez’ question, she 

shared that one tool used to train youth decoys is a mock video of a decoy operation. She mentioned 

that she recruits teenagers for the youth decoy program through schools and service clubs. Ms. 

Cross added that once the youth decoys are partnered with a law enforcement agency, they undergo 

more training.  

 

Commissioner Loché asked how it is determined which tobacco retailers will be inspected. 

Detective Irizzary responded that inspections are performed once a year and that last year, youth 

decoys visited 111 stores. She noted that the number of operations performed was dependent upon 

the availability of resources such as staff time and funding. She indicated for Commissioner Loché 

that if an establishment was reported to have violations in a given year, then this establishment 

would be reevaluated the following year.  

 

Vice Chair McDermott expressed concern that waiting one year to reevaluate an establishment 

found to be in violation of the tobacco regulations was too long. Detective Irizarry responded that if 

the TRL is adopted, City staff will have additional resources available and also the support of Code 

Enforcement staff to perform inspections more frequently.  

 

In response Commissioner Loché’s question, Detective Irizarry stated that the youth decoy 

operations performed at big box stores indicate that these stores are usually in compliance and this 

was attributable to many of these stores being equipped with ID card readers. Her experience has 

been that gas stations and convenience stores that serve as tobacco retailers have a greater tendency 

to sell tobacco products to minors.  

 

Rebecca Ramirez, a Hayward resident, expressed that she had concerns about the proposed 

regulations. She stated that by permitting large format stores to dedicate 5% of the store space 

towards the sale of tobacco products would be exposing children to tobacco products as children are 

more likely to accompany their parents into a grocery store rather than a smoke shop. Ms. Ramirez 

presented for the record a petition containing 700 signatures of Hayward residents who are unaware 

of the proposed tobacco regulations. She was displeased that residents were not being given the 

opportunity to vote on the proposed tobacco regulations as it will impact the community at large. 

She said that the proposed fees will impact the small retailers and will give more business to large 

retailers and will also result in 250 people becoming jobless.  

 

Sam Kassem, a tobacco retailer in Hayward, stated that even if the tobacco regulations are 

implemented, minors would find a way to purchase tobacco products. He shared that retailers only 

make a 10% profit from the sale of tobacco products, adding that retailers sell such products to 

attract customers in to purchase other products. Mr. Kassem said that tobacco retailers are already 

assessed many fees, including a tobacco license which they have to obtain from the State of 

California. He commented that the proposed tobacco regulations in the City were strict compared to 

Alameda County. He added that the passage of the tobacco regulations might lead to the closure of 
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some businesses causing them to relocate to other cities. Mr. Kassem emphasized that he does not 

support the sale of tobacco products to minors.  

 

Mr. Mohammed, a tobacco retailer in Hayward for 19 years, shared that when he refused to sell a 

tobacco product to a teenager, his life was threatened and he was shot at with a firearm by an adult 

customer. Vice Chair McDermott encouraged Mr. Mohammed to contact staff to have his specific 

questions addressed on how his business would be impacted by the proposed tobacco regulations.  

 

Jennifer Mish, a vapor store owner, indicated for Commissioner Loché that the FDA has new 

information available that second hand smoke from electronic cigarettes is safe. She shared that a 

hookah pen is similar to a hookah apparatus in that both utilize flavored tobacco; she differentiated 

an electronic cigarette from a hookah pen by indicating that electronic cigarettes contain flavored 

nicotine and not flavored tobacco. She further noted that electronic cigarettes produce vapor and not 

smoke. Ms. Mish said that to categorize electronic cigarettes and hookah pens together is 

contradictory. She stated that she should not be required to obtain a TRL because the vapor products 

that she sells at her establishment do not contain tobacco.  

 

Vice Chair McDermott closed the public hearing at 8:12 p.m. 

 

Commissioner Lavelle commented that she does not favor the TRL; however she does favor 

regulating vapor stores and electronic cigarette stores. She stated that instituting a TRL fee of at 

least $400 will be harmful and onerous to already struggling local businesses. She was pleased that 

staff modified the tobacco regulations to require that large retailers will be required to obtain a TRL. 

Commissioner Lavelle alternatively spoke in favor of the City implementing a program that would 

enable staff to work specifically with tobacco retailers in violation of the tobacco regulations. She 

did not support large retailers being precluded from having to obtain a Conditional Use Permit 

(CUP). She noted that the implementation of the TRL will create more work for Code Enforcement 

staff. Commissioner Lavelle pointed out that a bigger problem among young people in the 

community was the smoking of marijuana, which was an illegal product altogether.  

 

Commissioner Loché stated that as a parent of a teenager, he expressed that the City needs to 

address the issue of adolescents utilizing electronic cigarettes. He noted that electronic cigarettes are 

intended to get adults to stop smoking and that the sale of such products should not be hindered by 

the proposed tobacco regulations. He spoke in favor of the TRL fees being assessed initially in the 

program as this will help City staff identify which tobacco retailers are operating responsibly. He 

said in the long term, the City should not continue to penalize business owners who are complying 

with the tobacco regulations. Commissioner Loché was supportive of the separation requirement 

between tobacco retailers and sensitive receptors being at least 500 feet, and indicated that he would 

even be amenable to this being increased to 1,000 feet.  

 

Commissioner McDermott said that as a grandmother of an adolescent, she also favored the staff 

recommendation. She supported Commissioner Loché’s remarks that compliant tobacco retailers be 

rewarded. She noted that tobacco users get hooked onto these products at a young age and that by 

marketing tobacco products to kids is how tobacco companies maintain an ongoing business.  

 

Commissioner Márquez stated that the proposed tobacco regulations will improve the image and 

reputation of Hayward. She commented that although the annual fee may be high, if this is broken 

132



 

     

 

 

 
 

DRAFT   7 

 

 

MINUTES OF THE REGULAR MEETING OF THE 

CITY OF HAYWARD PLANNING COMMISSION 

Council Chambers 

Thursday, May 22, 2014, 7:00 p.m. 

777 B Street, Hayward, CA94541 

down on a monthly basis then the fee is approximately $33 per month. She suggested that after the 

first couple years of implementing the program, an audit should be conducted to determine which 

businesses are in compliance and then the fees be scaled back for the establishments acting 

responsibly. She supported Commissioner Lavelle’s concern that the CUP be required of large 

retailers as well. She mentioned that although she was supportive of the ordinance, she agreed with 

some of the members of the public who commented that the ordinance lacked some details and 

needed further revision. Commissioner Márquez pointed out that the ordinance did not contain a list 

of the different types of sensitive receptors. She appreciated that staff will be sending a checklist of 

what the inspection will entail to the tobacco retail establishments prior to performing the 

inspections.  

 

There was no motion on the item due to a lack of support on the item with Commissioner Loché, 

Commissioner Márquez, and Vice Chair McDermott favoring the staff recommendation and 

Commissioner Lavelle opposing.  

 

COMMISSION REPORTS 
 

2. Oral Report on Planning and Zoning Matters 

 

Planning Manager Buizer provided the Planning Commissioners with copies of a letter from Mr. 

Kenneth Henkelman, Director of Facilities at St. Rose Hospital, requesting consideration that some 

of the lawn and grounds areas of the hospital facility be replaced with a synthetic grass. Planning 

Manager Buizer indicated that Planning staff still needs to research this matter, commenting that 

Planning staff will work with the Public Works Utilities and Environmental Services department to 

understand the situation and explore other alternatives. Commissioner Márquez commented that 

there might be other aesthetically pleasing options instead of synthetic grass. Commissioner Lavelle 

suggested that this topic be considered by the Council Sustainability Committee.  

 

3. Commissioners’ Announcements, Referrals 

 

Vice Chair McDermott shared that she attended the Hayward Unified School District’s (HUSD) 

Education Summit on Saturday, May 17 at City Hall. She was pleased with the turnout at the 

event and also the numerous resources that are available to the youth. She commended the 

HUSD and Superintendent Dobbs for organizing the summit.  

 

Commissioner Márquez announced that the Primary Election is being held on June 3, 2014 and 

she encouraged Hayward residents to vote.   

 

APPROVAL OF MINUTES  
 

4. None 
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ADJOURNMENT 
 

Vice Chair McDermott adjourned the meeting at 8:35 p.m.  

 

APPROVED: 

 

 

_____________________________________ 

Vishal Trivedi, Secretary 

Planning Commission 

 

 

ATTEST: 

 

_____________________________________ 

Avinta Madhukansh-Singh, Senior Secretary 

Office of the City Clerk 
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Doris Dib 
City Hall 
777 B Street 
Hayward, CA 94545 
June 16, 2014 
Re: City of Hayward Proposed Tobacco Retail Sales Establishment Regulations 
 
Dear Miss or Madame  

 
We urge you to accept or reconsider these adjustments or any other rules and regulations not 
listed below to the amendment of the proposed tobacco retail sales establishment that will 
jeopardize the production and the continuance existing of all current small tobacco 
establishments that depend on tobacco, tobacco products, and any other related items as their 
primary source of income. The purpose of this request is to insure that inventory of tobacco, 
tobacco products, flavored tobacco, electronic cigarettes, and paraphernalia not to be subjected to 
additional regulation other than the ones enforced by state law. Any additional restrictions will 
cause said businesses to lose a great amount of revenue derived from the sale of such product. 
They will eventually run out of business. And to insure that we are able to sell our businesses 
without losing its value. Also that the non-conforming use does not make our small business 
establishment a burden on the properties on which they exist. This regulation will create a 
reasonable condition to the property owners not to renew our leases. In addition to any 
unnecessary fees violation fees, cumulative fees, and citations added to already existing charges 
through local policy and state law. That will cause hardship on these establishments.  
 

1. Section 10-1.2783 Requirements and operational standards or tobacco retail sales 
establishments.  
Future effect on existing tobacco establishments 

 Need to clarify what is allowed to sell according to the ordinance: for example 
with the exception of the sale of the single cigars all other items tobacco products 
electronic smoking devices tobacco paraphernalia should not be subjected to 
additional regulation not withstanding any other provision of law 

 Keeping original labeling and packaging of cigarettes is not practical  
 Imitation tobacco products should be regulated in all retail stores regardless 

whether they are tobacco sellers or not this is a candy product not tobacco product 
 Mobile vendors of tobacco products and electronic smoking devices are 

prohibited (mobile vendors are not retail; therefore should not be prohibited) 
2. Section 10-1.2785 Tobacco Retailer License (TRL). 

In the case of changing proprietors of the existing tobacco establishment 
 Need to clarify that the new owners will continue to operate as an existing 

establishment and the TRL will be grandfathered through the new owners that 
means they will be able transfer their TRL  

3. Under Potential Impacts to Existing Businesses. 
Not to make existing businesses a burden on the properties 

 Section 10-1.2900 of the city’s Zoning Ordinance (Non-conforming Uses). The 
property on which a legal non-conforming establishment exist should be exempt 
to have all new uses conform. 
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4. The LTR fee 
 The LTR fee of $400 must not exceed $100 under any circumstances 

5. Section 10-1.295 Cumulative Remedies 
Not to be applicable  

  Penalties in case of violation should be subjected only to state law, example; a 
warning for first offense and no more than 250 for the second offense and so on 

6. Section 10-1.2796 Revocation of Tobacco Retailer Licenses and Conditional Use 
Permits: Appeals 

 The revocation of large format tobacco retailer should be similar to the tobacco 
retail sales establishment that have a conditional use permit or that are legal non-
conforming uses 

7. Section 10-1.2784 Large-Format Tobacco Retailers  
 Reduce the percentage of areas where big format stores are allowed to sell 

tobacco to be remained according to the state law 
8. Section 10-1.2793 Inspection and Right of Entry 

 Limit inspection to once a year and not without reasonable cause similar to state 
law 

9. Section 10-1.2794 Nuisance  
Not to be applicable   

 This regulation is demeaning to one’s character and is not necessary 
10. Section 10-2792 Liability for expenses 

Not to be applicable  
 Extreme hardship 

11.  Section 10-1.2782 Definition  
Not to be applicable 

 “Imitation tobacco products” needs to be removed 
 “Tobacco Retail License” (mobile vender of tobacco products and electronic 

smoking devices are prohibited) 
 This sentence is not a definition and needs to be removed 
 “Tobacco Retail Establishment” wholesale is not retail 
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C ITY OF 

HAYWARD 
HEART OF THE SA Y 

May9, 2014 

Re: City of Hayward Proposed Tobacco Retail Sales Establishment Regulations 

- /~ 

Dear Sir or Madame: _ · f'.' t?O I? rYJ 

On Thursday, May 22, 2014, e Ianning Commission will be reviewing a proposed amendment to the 
City of Hayward Zoning Ordinance to establish Tobacco Retail Sales Regulations. The Commission will 
be making a recommendation to the City Council, which will consider the amendments for adoption at 
the June 17, 2014 City Council Meeting. If adopted by Council, the Regulations would go mto effect 
immediately. 

The purpose of the proposed Ordinance is to establish regulations on the sales of tobacco and tobacco 
related products within the City of Hayward in effort to prevent the sales of said products to youths. 
Some of the key provisions of the proposed Tobacco Sales Establishment Regulations include: 

• Define Tobacco Sales Establishments, Tobacco Paraphernalia, Tobacco Products, etc. 
• Restrict the zoning districts in which all new Tobacco Sales establishments can be located to the 

General Commercial Zone (CG) with the approval of a Conditional Use Permit and compliance 
with set operational standards and annual Tobacco Retailers License (TRL). 

• Allow large format retailers (~10,000 square feet, ~5% of floor area) to sell with Tobacco Retail 
License only (similar to alcohol regulations). 

• Require separation requirements for all new Tobacco Sales establishments from sensitive 
receptors (i.e., schools, churches, parks, etc.) and other Tobacco Sales Establishments. 

• Prohibit sales of specific products that are considered "kid friendly" or prohibited by State Law 
(i.e. drug paraphernalia, single cigarettes and cigars, flavored tobacco products, etc.). 

• Prohibit sales sale of single cigarettes and cigars and of cigarettes in packs with less than twenty 
(20) cigarettes and cigars in packs containing fewer than five (5) cigars. 

• Reinforce compliance with local, federal and state laws pertaining to tobacco and tobacco 
product sales, licensing and advertising and display to allow enforcement at local. level. 

• Create local enforcement pro.visions (enforcement by Code Enforcement). 
• Create provisions for existing tobacco retail sales establishments considered legal non

conforming (regardless of zoning district). 
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• Require all new and existing Tobacco Retail Sales Establishments must obtain an annual 
Tobacco Retailer License (TRL) and comply with all Requirements and Operational Standards 
for Tobacco Retail Sales Establishments. 

How will this affect you as an existing Tobacco Retailer? 
Upon adoption of the proposed regulations, all existing tobacco retail sales establishments would become 
legal non-conforming uses under the proposed regulations and would be allowed to continue to operate in 
accordance with the Section 10-1.2900 of the City's Zoning Ordinance -Non-Conforming Uses. Per the 
Non-Conforming Use provision of the City's Zoning Ordinance, these retailers would be allowed to 
continue operation as a tobacco retail sales establishment, as long as the non-conforming use is not 
expanded or has not been discontinued for a period of six consecutive months or more. All existing 
establishments will be required to obtain an annual TRL and comply with all Requirements and Operational 
Standards for Tobacco Retail Sales Establishments. · 

'\\lbat is the purpose of a TRL? 
The purpose of the TRL is to allow the City to regulate the establishments that sell tobacco products in 
order to protect public health and safety by ensuring that retailers comply with respol'lSible retailing 
practices. The TRL would help the City ~t youth access to tobacco by controlling the location and 
density of tobacco retailers. It would also allow the City to proVide additional restrictionS on the sale . 
and promotion of tobacco products to be enforced ·at the :}ocallevet All establishments would be subject 
to compliance with operational standards, as well as annual in~ons. The enforcement provisions 
would give the City the ability to issue administrative fines, fees, penalties and/or citations or abatement 
notices to violators of the provisions of the ordinance. The issuance of a TRL will be subject to an 
annual fee of $400. 

The full draft of the proposed Tobacco Retail Sales Regulations and related Municipal Code 
amendments can be viewed on the City's website at http://www.hayward-ca.gov/CITY
GOVERNMENT/BOARDS-COMMISSIONS-COMMITTEES/PLANNING-COMMISSION/. Please 
feel free to contact me if you would like additional information ·or wish to comment on this item but are 
unable to attend the Planning Commission Meeting. · The goal of staff is to receiv~ and provide as much 
community feed back to our Council as possible, so we encourage you and appreciate any an~ all 
feedback you'd like to share. Thank you for your time and attention to this important community matter. 

Regards, ..... 

~~ 
Linda Ajello, AICP 
Associate Planner 
City of Hayward, Planning Division 
777 "B" Street 
Hayward, CA 94541 
Phone: (510) 583-4207 
Fax: (510) 583-3649 
e-mail: linda. ajello@hayward-ca.gov.-. 
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If you oppose the amendment to the City of Hayward Zoning Ordinance to establish Tobacco Retail Sales 

Regulations. Please sign below : 

- ~L?D'T 7/tAtl'l-k)f 

1-/ E t.~ ?;/N 14 K1/-

C!L/§1./~ 

rtl/~l/ 2 

(5t~zq{l"- 9'tl87 

(51%}-zq¢' - ~l/l/ 

(Sl 0) z_ 0~ - oz7C? 
(J\{f)) '12 \ - 86Lf 2._ 

~-A-\~~ 0{A.k.J.1Z7... 

V\~ \Jc:oJs 
w(fQS H-~vta~ 
,)c£ ?e<l-c'-

Ca.Y'L {{ r:e/ 
fl/r£~h. ~ 

~~V' M~tlo 
~\rw\~~~( ~ t;l\1-tl 
!\{ ~ lA4.t\f.6 

L,t,~~ ~\\en 

~~~~~<r
~/24~~ 
r&vo fur~ 
)(~\t; RcJ'ft=~ 

JS:>~.wo~ 
a~ber 1:;/IJ/\/ 

73'1 h Rr'111& Ws 
..--

.- /o f1 l~.(ftec.. 

\{\ c~ i--\1\ 0\ ti\ s 'f've,t;, s 

q l.{~L{ \ 

ot454~ 

q4s41 
f145'-l/ 
t?L('ilo/ 

CJL(r- ., 
~'I 

q4:\YLf 
VfL-1 !5 tjlf 

4q s~ 1 

q l\~!1\ k 
~L\.S\cD 

1C{S'0d 
gl.f5Lf( 

q454 a 
ql/<;"4 ( 

(qtb) '071' e;77{r; 
(JtD) ~17 -\31~ 

rR J.- 7t:t7Y C"rs2 

(?to) 4-&l ~6 
\ £:j '0) s s, - CJ E, 0 2 

()(o) ltZS:>·~-Ssz.'j 

~(u-- ~67-'-'137Z 

S\~ ct38'- tSl'J 

~/6 49( -~~37 
SJO 30s- -lb3o 
Slo 303 -LJd.or.o 
S70 ·-3e&-- s-~~ L. 

S;o Lf60--07~l-( 

tf2j j ;?2 ?d'37 

r-to 8 2a ---~r&s 

\ \D L\:\otJ - OD( ft/ 158



If you oppose.the amendment to the City of Hayward Zoning Ordinance to establish Tobacco Retail Sales 
Regulations. Please sign below : 
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If you o~pose the amendment to the C~ty of Hayward Zoning Ordinance to establish Tobacco Retail Sales 
Regulattons. Please sign below : 
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If you o~pose the amendment to the City of Hayward Zoning Ordinance to establish Tobacco Retail Sales 
Regulations. Please sign below : 
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If you oppose the amendment to the City of Hayward Zoning Ordinance to establish Tobacco Retail Sales 
Regulations. Please sign below : 
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DATE: June 24, 2014 
 
TO: Mayor and City Council 
 Chair and Housing Authority Board Members 
  
FROM: Assistant City Manager 
 
SUBJECT: Approval of Disposition, Development, and Loan Agreement for disposition of 

certain real property located at 123-197 A Street and a $600,000 loan of Housing 
Authority funds, both for the development of a ten (10)-unit affordable 
homeownership project to be constructed by Habitat for Humanity East 
Bay/Silicon Valley, Inc. and Approval of Categorical Exemption under Section 
15332 of the CEQA Guidelines for the Project 

 
RECOMMENDATIONS 
 
That the City Council: 
 

1) Adopts the attached resolution (Attachment I) approving a Disposition, Development and 
Loan Agreement (“DDLA”) with Habitat for Humanity East Bay/Silicon Valley, Inc. 
(“Habitat”) for the disposition of certain real property located at 123-197 A Street (A & 
Walnut Streets, the “Property”) for the development of a ten (10)-unit affordable 
homeownership project (the “Project”) and finding that the Project is categorically 
exempt pursuant to Section 15332 of the CEQA Guidelines. 

 
2) Holds a public hearing and makes specified findings to allow for disposition of the 

Property in compliance with California Health and Safety Code Section 33433. 
 
That the Board: 
 

1) Adopts the attached resolution (Attachment II) approving the DDLA with Habitat for: a) 
the disposition of the Property for the development of the Project; and b) the provision of 
a $600,000 loan of Housing Authority (the “Authority”) funds to Habitat to help finance 
the construction of the Project (the “Loan”). 

 
2) Holds a public hearing and make specified findings to allow for disposition of the 

Property in compliance with California Health and Safety Code Section 33433. 
 

3) Authorizes the Executive Director to execute the DDLA and such other documents as 
may be necessary to implement the transaction contemplated by the DDLA. 
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4) Adopts the attached resolution (Attachment III) approving the appropriation of Housing 
Authority funds in the amount of $600,000 for the Loan to Habitat and $20,000 for legal 
and administrative costs in connection with the Project. 

 
BACKGROUND 
 
In June of 2009, the Former Redevelopment Agency of the City of Hayward (“Former Agency”) 
used  Low and Moderate Income Housing (“Low-Mod”) funds to acquire from the City of Hayward 
(“City”) a 0.7 acre parcel of land located at 123-197 A Street (at Meekland) for the sum of 
$705,000.   
 
In February (with an amendment in May) of 2011, Habitat made a proposal to the City to construct 
ten single-family for-sale homes on the Property that would be made available to residents earning 
at-or-below 80% of the Alameda County Area Median Income (“AMI”).  Perhaps due to the 
Property’s narrow triangular shape, affordable (rental) housing developers approached by staff did 
not demonstrate an interest in developing the Property.  In light of this and the fact that the site is 
more suitable for a homeownership development, staff decided to partner with Habitat to develop 
the Property.  To this end, on July 26, 2011, Council authorized staff to negotiate a Disposition and 
Development Agreement (a “DDA”) with Habitat for the development of the Property and to 
submit an application to the State Department of Housing and Community Development (“HCD”) 
for funding under the Building Equity and Growth in Neighborhoods (“BEGIN”).  However, at the 
end of June 2011, the Governor of California approved the State Budget for FY 2011/12, and signed 
a number of implementing trailer bills.  Two of these trailer bills significantly modified the 
California Community Redevelopment Law (“CRL”) and fundamentally altered the future of 
California redevelopment:  ABx1 26 (the “Dissolution Act”) and ABx1 27 (the “Voluntary Program 
Act”). 
 
Following a suit by former redevelopment agencies across the State to challenge the legality of the 
Governor’s actions, at the end of 2011, the State Supreme Court issued a decision upholding the 
legality of the “Dissolution Act.”  As a result, redevelopment agencies were ultimately eliminated.  
The use of funds from former agencies (committed or not)  and all the assets were “frozen” until the 
State Department of Finance (DOF) issued a final letter of determination that those funds and assets 
were legitimate housing assets and, therefore, not subject to a claw back.  This would only be 
possible if those assets were included by the Housing Successor Agency on a “Housing Asset 
Transfer List” (the “Housing List”). 
 
In anticipation of the Governor’s actions, during the early part of 2011, the Former Agency had 
reconveyed the Property to the City.  However, as required under the redevelopment dissolution 
statutes, the City later reconveyed the Property to the Housing Authority, with the Authority acting 
in its capacity as the housing successor to the Former Agency.  Also in conformance with 
dissolution statutes, the Property was identified as a “housing asset” on the Housing List prepared 
by the Authority.  The Successor Agency’s Oversight Board and DOF later approved of such 
identification on the Housing List. 
 
The City and Habitat continued working towards securing the funding for the Project and 
negotiating the DDA because legal counsel and staff were confident that the Property would be 
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recognized as a legitimate housing asset since it was originally acquired with Low-Mod funds1.  
Thus, early in 2012, Habitat obtained a $600,000 allocation of CalHome funds and later in 2012, the 
City obtained a $460,000 allocation of BEGIN funds, both from HCD to assist the homebuyers with 
down-payment assistance in the form of deferred loans.  Habitat’s Board of Directors also adopted a 
resolution with a pledge to fundraise funds and materials for the project.  The Project was held up 
again, however, due to the unavailability of funds to cover the proposal’s financing gap in the 
amount of $600,000 which is typically funded by the local jurisdiction.2  
 
DISCUSSION 
 
Staff and Habitat reinitiated negotiations of the DDA as soon as staff became aware that DOF had 
approved $1,069,855 as a first installment/partial repayment to the Authority of the Supplemental 
Educational Revenue Augmentation Fund (“SERAF”) loan deferred in Fiscal Years 09/10 and 
10/11.  Part of the moneys from this installment will be used to fund the Project’s financing gap in 
the amount of $600,000 and to pay some of the Authority’s Project administrative costs in the 
amount of $20,000.  All funding secured for the Project two years ago (i.e. the BEGIN and 
CalHome funding) is still committed.  Staff and Habitat are confident that any contractual or 
expenditure deadline in connection with that funding will be extended by the corresponding funding 
agencies. 
 
Given that former redevelopment agencies were banned from incurring any indebtedness at the time 
Council authorized staff to negotiate the DDA (in July 2011), staff anticipated bringing the Project 
forward to Council (or the Board) two more times: first, to approve the DDA, and second, to request 
an allocation of funds for the Project, if housing funds became available.  However, since staff is 
now recommending an allocation of Authority funds (the “Loan”), staff determined that it was more 
efficient to recommend that Council and the Board take related actions in a single meeting and to 
consolidate the transfer of the Property and loan provisions in a Disposition, Development, and 
Loan Agreement (“DDLA”) instead of in a DDA. 
 
The Proposal.  Habitat’s proposal calls for the construction of ten single-family homes affordable to 
low-income families – those earning at-or-below 80% of the AMI.  Long-term affordability 
restrictions (with a maximum of thirty years) will be ensured through legal covenants recorded on 
the homes pursuant to the regulations governing the use of the different sources of funding for the 
Project, including CRL, and State HCD BEGIN and CalHome programs. To make homes 
affordable, Habitat utilizes a successful “sweat equity” model where home purchasers spend 500 
hours working on their new homes in lieu of a down payment.  Habitat then helps the homebuyers 
secure 30-year fixed mortgages.  
 
Each unit is proposed to be a two-story 3- or 4-bedroom unit of approximately 1,200 to 1,500 
square feet with a yard.  The remainder of the Property will be improved with common area 
amenities, which could include a community gathering space, garden, and/or play area for the future 
residents. A site plan for the project is attached (see Attachment IV).   
 
                                                 
1 DOF had initially rejected the inclusion of the Property as a housing asset. 
2 Due to the dissolution of redevelopment, all Low-Mod moneys not formally committed to other affordable housing projects or programs 
were clawed back by DOF, therefore leaving the Authority with no funds for the Project. 
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Habitat incorporates green building materials and techniques in its construction practices, so each 
home will be energy efficient and will provide a healthy environment for its residents.  Green 
elements will include photovoltaic solar panels, radiant-barrier roof sheathing, double-pane, low-e 
windows, raised heel trusses, and recycling or reuse of more than 90% of construction waste.  All of 
the landscaped areas will have drought tolerant and/or native landscaping.  As with its other 
projects, Habitat intends to get the homes certified as sustainable through Build it Green’s Green 
Point Rated Program. 
 
The Homebuyers.  As mentioned in the previous section, Habitat’s proposal calls for ten homes 
affordable to low-income families – those earning at-or-below 80% of the AMI.  However, due to 
newly-enacted dissolution trailer bills that further regulate the activities of housing successor 
agencies, Habitat intends to sell five homes to families earning 50% of AMI or less and five homes 
to families earning 80% of AMI or less.  This will allow the Authority to claim credit under SB 341 
targeting requirements for very low-income households.  Current (2014) very low- and low-income 
limits for a four-person household are $46,750 and $67,600, respectively.  SB 341requires that 
Housing Successor Agencies, like the Housing Authority, follow certain rules when they provide 
financing like the $600,000 Housing Authority Loan.  Specifically, SB 341 requires Housing 
Successor Agencies to spend the majority of their housing dollars on families who earn less than 
60% of AMI.  
 
BEGIN and CalHome funding can only be used to assist first-time homebuyers.  Therefore, 
potential buyers will have to meet this requirement.  Targeted marketing will be used to promote 
this homeownership opportunity among local residents and workers – to the extent permitted by fair 
housing law.  Finally, the buyers will have to invest 500 hours of “sweat equity” in their new 
homes, as required by Habitat’s homeownership model. 
 
The Sources of Funding.  Total Project Development Cost (TDC) is estimated at approximately 
$4.03 million net of land.  The following is a summary of the sources of funding for the Project: 
 

Sources Amount 
Community Development Block Grant 
(CDBG) $                29,500 
Housing Authority Predevelopment Loan $              600,000 
HCD CalHome Development Loan $              600,000 
Conventional Construction Loan $           1,747,574 
Construction Loan Payoff $         (1,747,574) 
Proceeds from sales of the homes $           1,272,700 
Affordable Housing Program (AHP) Loan 
from the Federal Home Loan Bank (FHLB) $              200,000 

HCD BEGIN Loan $              460,000 
Habitat for Humanity Fundraising $              868,986 

Total Sources:   $           4,031,186 
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As the above table illustrates, part of the Project financing includes a conventional construction loan 
which will be partially repaid with the proceeds from the sales of the homes.  The balance of the 
construction loan will be paid out with other sources of funding. 
 
City financing for the Project includes a $29,500 Community Development Block Grant (CDBG) 
for infrastructure improvements from the City’s Fiscal Year 08-09 CDBG allocation.  City funding 
includes the $600,000 Authority Loan as well.  To the extent that the combined dollar amount 
associated with the liens that will be recorded against the homes does not exceed the value of the 
homes, the Loan will be converted into down payment loans to the homebuyers in order to be able 
to record monetary liens against the homes.  This will provide the Authority with additional 
leverage to enforce the affordability restrictions on the homes in case of foreclosure or default by 
the homeowners. 
 
The Property, which will be transferred to Habitat for one dollar ($1.00), is valued at approximately 
$705,000.  This is part of the Authority’s contribution to make the project feasible, although not 
shown in the above table. 
 
The DDLA and California Health and Safety Code Section 33433.  The DDLA includes the Loan 
provisions.   One of those provisions is that the Loan would be used to pay for impact and permit 
fees and for Authority-approved predevelopment expenses.  The DDLA also includes the terms of 
the land conveyance, including a development schedule and the contingencies that must be met 
before the Authority would be obligated to convey the Property to Habitat.  Finally, the DDLA will 
govern the development of the Project.   
 
Provisions of CRL also require that the Property be conveyed only after the procedures set forth in 
Health and Safety Code Section 33433 are followed.  Health and Safety Code Section 33433 
requires that the City, along with the Housing Authority, must approve the disposition of the 
Property.  In addition, the City Council, at a public hearing, must find that the Project will eliminate 
blight, is consistent with the former Redevelopment Agency's implementation plan, and that the 
sales price is not less than the “fair reuse value” of the Property given the Housing Authority's 
affordability restrictions.  In addition, Health and Safety Code Section 33433 requires that a copy of 
the proposed DDLA be provided to the public along with a “Section 33433 Report.”  The 33433 
Report prepared in connection with this Project justifies the “fair reuse value” sales price, describes 
why the Project will eliminate blight and confirms that the Project is consistent with the former 
Agency's implementation Plan. This public hearing was appropriately noticed in the June 10, 2014 
issue of the Daily Review and a copy of the DDLA and Section 33433 Report have been available 
for public inspection at the City Clerk’s office since that date. 
 
The Project is categorically exempt under Section 15332 of the CEQA guidelines because it 
qualifies as an “In-Fill Development.” As required by Section 15332 of the CEQA guidelines, the 
Project is consistent with the applicable general plan designation and policies, as well as the 
applicable zoning designation and regulations. The Property is within the City, is less than five acres 
and is surrounded by urban uses. The Property has no value as habitat for endangered, rare or 
threatened species. Approval of the Project will not result in any significant effects relating to 
traffic, noise, air quality or water quality. Finally, the Property can be adequately served by all 
required utilities and public services. 
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ECONOMIC IMPACT 
 
According to 2010 Census data, the City of Hayward currently has an approximate 56% 
homeownership rate.  The current national homeownership rate is almost 65%.  This Project will 
help to further the City’s goal of achieving a higher homeownership rate, especially for families that 
would normally not be able to afford a single family home.  
 
The Project also has the capacity to create jobs and local supplies purchases.  If the Project is 
initiated, Habitat will agree to a reasonable effort that 20% of local trade hiring and materials 
purchases will occur within the Hayward city limits.  In addition, Habitat is exploring the possibility 
of partnering with a job training organization to offer hands-on construction opportunities to 
trainees. 
 
The current state of the Property is incompatible with the surrounding land uses, that include mostly 
new residential construction to the west and commercial and light neighborhood retail uses on the 
east part of A Street.  Habitat is required to remediate hazardous materials (if any) and to repair the 
curb, gutter, and sidewalk along Walnut Street if necessary, as required by the Project’s Planning 
Conditions of Approval. The proposed Project will beautify a difficult-to-develop (due to its small 
and irregular lot size) surplus property by providing for the development of a new single-family 
residential development that will: a) provide quality affordable housing to ten income-eligible 
families, b) help continue the revitalization of the Project Area, and c) be an asset to the 
neighborhood, especially the nearby subdivision of newer duet and single-family townhomes. 
 
FISCAL IMPACT 
 
The Project does not represent a fiscal impact to the City’s General Fund.  However, in addition to 
its economic benefits, the development of a blighted Property that has remained vacant for decades 
has potential fiscal benefits to the City.  These benefits are derived from the fact that, as private 
property, owners of the future homes will pay property taxes and other assessments.  The transfer of 
the Property to Habitat for one dollar in return for the development of ten deed-restricted affordable 
units is consistent with the requirements of CRL triggered by the Low-Mod funds used by the 
Former Agency to purchase the Property from the City. 
 
As mentioned above, the Loan will be provided with moneys from the DOF-approved first 
installment/partial repayment to the Authority of the Supplemental Educational Revenue 
Augmentation Fund Loan.  Therefore, the Loan to Habitat does not impact the City’s General Fund 
either. 
 
The BEGIN funds are an allocation from the State HCD to the City but these funds need not be 
repaid to the State. When the BEGIN down payment loans provided to the original buyers are 
repaid (if the homes are resold), the City may re-use the proceeds for future eligible homeownership 
projects or to provide down payment assistance to future owners of the homes. 
 
PUBLIC CONTACT 
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The following are key public contact activities in connection with the Property or the Project: 
 

• June 16, 2009: in a joint session, the Council and the Former Agency Board approved the 
sale of the Property by the City and the purchase by the Former Agency. 

 
• July 26, 2011: Council authorized staff to negotiate a DDA for the development of the 

Property and to submit the BEGIN funding application.   
 

• June 18, 2012: Staff and Habitat held a community meeting to present the Project proposal 
and Habitat’s qualifications to the Burbank Neighborhood Forum.  The proposal was well 
received by the attendees who were thankful with City and Habitat staff for the opportunity 
to comment on a new development in their neighborhood. 

 
• June 10, 2014: In compliance with California Health and Safety Code Section 33433, the 

public hearing being held at today’s Council and Authority Board meeting was 
appropriately noticed on the Daily Review. 

 
In addition to all the above outreach efforts, during Council, Former Agency, and/or Authority 
Board meetings, staff kept Council and the Authority Board apprised of the Property transfers in 
preparation for or in compliance with the Dissolution Act.  Finally, Habitat will seek the Project’s 
planning and entitlement approvals, which will be duly noticed and brought forward to the Planning 
Commission and Council. 
 
NEXT STEPS 
 
The DDLA is in substantially-complete form. Approval of staff’s recommendations would 
authorize the Authority Executive Director and Habitat to execute the DDLA, which contains all the 
terms of the Loan and conditions for the Property conveyance.  Therefore, other than the Planning 
Commission and/or Council approvals to seek Project entitlements, no other Authority Board or 
Council actions will be required to facilitate the development of the Project.  The development 
schedule assumes Project completion within approximately three and a half years because of the 
sweat equity and volunteer work used in Habitat’s construction model.  However, it is the intent of 
Habitat and staff to accelerate the development process, whenever possible, and finish the homes 
sooner. 
 
 
Prepared by:  Omar Cortez, Housing Development Specialist 
 
Recommended by: Kelly McAdoo, Assistant City Manager 
 
Approved by: 
 

 
_____________________________________ 
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Fran David, City Manager 
 

Attachment I Council Resolution Approving DDLA 
 
Attachment II Board Resolution Approving DDLA and $600,000 Loan of Housing Authority Funds to 

Habitat 
 
Attachment III Board Resolution Approving the Appropriation of Housing Authority Funds in the 

Amount of $620,000 
 
Attachment IV Project’s Proposed Site Plan 
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HAYWARD CITY COUNCIL 
 

RESOLUTION NO. 14- 
 

Introduced by Council Member __________ 
 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
HAYWARD AUTHORIZING EXECUTION OF A DISPOSITION, 
DEVELOPMENT, AND LOAN AGREEMENT FOR THE A & 
WALNUT/SEQUOIA GROVE HABITAT FOR HUMMANITY 
HOUSING DEVELOPMENT AND MAKING CERTAIN FINDINGS 
WITH RESPECT TO SUCH DISPOSITION, DEVELOPMENT AND 
LOAN AGREEMENT 
 

WHEREAS, the Housing Authority of the City of Hayward (the “Housing Authority”) 
was formed to provide decent, safe and sanitary housing in the City of Hayward, and is 
designated as the housing successor to the dissolved Redevelopment Agency of the City of 
Hayward (the “Dissolved RDA”) pursuant to California Health and Safety Code Section 34176; 
and 

 
WHEREAS, the City of Hayward (the “City”) adopted the Downtown Hayward 

Redevelopment Plan (the “Redevelopment Plan”) and the Redevelopment Plan sets forth a plan 
for redevelopment of the Downtown Hayward Redevelopment Project Area (the “Project Area”); 
and 

 
WHEREAS, the Dissolved Agency acquired that certain property located at 123-197 “A” 

Street in the City of Hayward, California (the “Property”), located in the Project Area, with  
funds from the Dissolved Agency’s Low and Moderate Income Housing Fund established 
pursuant to California Health and Safety Code Section 33334.2; and 

 
WHEREAS, the Dissolved RDA deeded the Property to the City and the City 

subsequently deeded the Property to the Housing Authority, with the Housing Authority acting in 
its capacity as the housing successor to the Dissolved Agency; and 

 
WHEREAS, in order to effectuate the purposes of the Redevelopment Plan, the Housing 

Authority proposes to enter into a Disposition, Development and Loan Agreement  (“DDLA”) 
with Habitat For Humanity East Bay/Silicon Valley, Inc. (“Habitat”), pursuant to which the 
Authority will sell the Property to Habitat and provide a loan in the approximate amount of Six 
Hundred Thousand Dollars (the “Authority Loan”) to Habitat for the development of ten (10) 
units of affordable ownership housing that will be affordable to low income households (the 
“Development”); and 

 
WHEREAS, the sale of the Property, the Authority Loan, and the development of the 

Development is expected to implement the purposes of the Redevelopment Plan by causing the 
development of housing affordable to low income households on the Property and by developing 
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blighted and underutilized property in the Project Area with a new affordable housing 
development; and 

 
WHEREAS, Health and Safety Code Section 33433 requires that before any property of 

the Authority acquired in whole or in part with tax increment revenue is sold, such sale shall first 
be approved by the City Council after a public hearing;  and 

 
WHEREAS, Health and Safety Code Section 33433 also requires that a Summary Report 

be made available for public inspection; and 
 
WHEREAS, the Summary Report and a copy of the DDLA have been made available for 

public inspection in the manner required by Section 33433; and 
 
WHEREAS, the development of the Property with the Development is categorically 

exempt as a Class 32 exemption pursuant to Section 15332 of the CEQA Guidelines because the 
Development is consistent with the applicable general plan designation and all applicable general 
plan policies as well as with applicable zoning designation and regulations, the Property is within 
the City, is less than five acres and is surrounded by urban uses, the Property has no value as 
habitat for endangered, rare or threatened species, approval of the Development will not result in 
any significant effects relating to traffic, noise, air quality or water quality, and the Property can 
be adequately served by all required utilities and public services.  

 
NOW THEREFORE based on the evidence presented to the City Council, including the 

Staff Report accompanying this resolution and oral testimony in this matter, and the Summary 
Report prepared pursuant to Section 33433 of the California Health and Safety Code, the City 
Council does hereby find, determine, resolve and order as follows: 

 
BE IT RESOLVED that the Recitals above are true and correct and by this reference 

makes them a part hereof. 
 
BE IT RESOLVED that the DDLA will assist in the elimination of blight in the Project 

Area and will provide housing for low and moderate income persons and is consistent with the 
implementation plan for the Project Area adopted pursuant to California Health and Safety Code 
Section 33490. 

 
BE IT RESOLVED that as detailed in the Summary Report, and pursuant to California 

Health and Safety Code Section 33433, the consideration for the Property is not less than fair 
reuse value at the use and with the covenants and conditions and development costs authorized 
by the DDLA. 

 
FURTHER RESOLVED, that pursuant to Health and Safety Code Section 33433, the 

City Council hereby approves the DDLA and all ancillary documents; approves execution of the 
DDLA by the Authority’s Executive Director, in substantially the form on file with the Authority 
Secretary with such changes as are approved by the Authority signatory and Authority General 
Counsel (such approval to be conclusively evidenced by the execution of the DDLA), and 
approves the negotiation and execution of all ancillary documents with such changes as are 
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approved by the Authority signatory (and approved by the Authority General Counsel); and 
approves the conveyance of the Property and the Authority Loan pursuant to the provisions of 
the DDLA. 

 
FURTHER RESOLVED, that the City Manager is directed to file a Notice of Exemption 

with respect to the DDLA and Development in accordance with CEQA. 
 
FURTHER RESOLVED, that this Resolution shall take immediate effect upon its 

adoption. 
 
 

IN COUNCIL, HAYWARD, CALIFORNIA June 24, 2014 
 
ADOPTED BY THE FOLLOWING VOTE: 
 
AYES: COUNCIL MEMBERS:  

MAYOR:  
 
NOES: COUNCIL MEMBERS:  
 
ABSTAIN: COUNCIL MEMBERS:  
 
ABSENT: COUNCIL MEMBERS:  
 
 

ATTEST: ______________________________ 
            City Clerk of the City of Hayward 

 
 
APPROVED AS TO FORM: 
 
_______________________________ 
City Attorney of the City of Hayward 
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HOUSING AUTHORITY OF THE CITY OF HAYWARD 

RESOLUTION NO. HA  14-   

Introduced by Board Member ___________ 

 
RESOLUTION OF THE HOUSING AUTHORITY OF THE CITY OF 
HAYWARD AUTHORIZING EXECUTION OF A DISPOSITION, 
DEVELOPMENT, AND LOAN AGREEMENT FOR THE A & 
WALNUT/SEQUOIA GROVE HABITAT FOR HUMMANITY 
HOUSING DEVELOPMENT AND MAKING CERTAIN FINDINGS 
WITH RESPECT TO SUCH DISPOSITION, DEVELOPMENT AND 
LOAN AGREEMENT 
 

WHEREAS, the Housing Authority of the City of Hayward (the “Housing Authority”) 
was formed to provide decent, safe and sanitary housing in the City of Hayward, and is 
designated as the housing successor to the dissolved Redevelopment Agency of the City of 
Hayward (the “Dissolved RDA”) pursuant to California Health and Safety Code Section 34176; 
and 

 
WHEREAS, the City of Hayward (the “City”) adopted the Downtown Hayward 

Redevelopment Plan (the “Redevelopment Plan”) and the Redevelopment Plan sets forth a plan 
for redevelopment of the Downtown Hayward Redevelopment Project Area (the “Project Area”); 
and  

 
WHEREAS, the Dissolved Agency acquired that certain property located at 123-197 “A” 

Street in the City of Hayward, California (the “Property”), located in the Project Area, with  
funds from the Dissolved Agency's Low and Moderate Income Housing Fund established 
pursuant to California Health and Safety Code Section 33334.2; and 

 
WHEREAS, the Dissolved RDA deeded the Property to the City and the City 

subsequently deeded the Property to the Housing Authority, with the Housing Authority acting in 
its capacity as the housing successor to the Dissolved Agency; and 

 
WHEREAS, in order to effectuate the purposes of the Redevelopment Plan, the Housing 

Authority proposes to enter into a Disposition, Development and Loan Agreement  (“DDLA”) 
with Habitat For Humanity East Bay/Silicon Valley, Inc. (“Habitat”), pursuant to which the 
Authority will sell the Property to Habitat and provide a loan in the approximate amount of Six 
Hundred Thousand Dollars (the “Authority Loan”) to Habitat for the development of ten (10) 
units of affordable ownership housing that will be affordable to low income households (the 
“Development”); and 

 
WHEREAS, the sale of the Property, the Authority Loan and the development of the 

Property is expected to implement the purposes of the Redevelopment Plan by causing the 
development of housing affordable to low income households on the Property and by developing 
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blighted and underutilized property in the Project Area with a new affordable housing 
development; and 

 
WHEREAS, Health and Safety Code Section 33433 requires that before any property of 

the Authority acquired in whole or in part with tax increment revenue is sold, such sale shall first 
be approved by the City Council after a public hearing; and 

 
WHEREAS, Health and Safety Code Section 33433 also requires that a Summary Report 

be made available for public inspection; and 
 
WHEREAS, the Summary Report and a copy of the DDLA have been made available for 

public inspection in the manner required by Section 33433; and 
 
WHEREAS, the development of the Property with the Development is categorically 

exempt as a Class 32 exemption pursuant to Section 15332 of the CEQA Guidelines because the 
Development is consistent with the applicable general plan designation and all applicable general 
plan policies as well as with applicable zoning designation and regulations, the Property is within 
the City, is less than five acres and is surrounded by urban uses, the Property has no value as 
habitat for endangered, rare or threatened species, approval of the Development will not result in 
any significant effects relating to traffic, noise, air quality or water quality, and the Property can 
be adequately served by all required utilities and public services.  

 
NOW THEREFORE, based on the evidence presented to the Housing Authority Board, 

including the Staff Report accompanying this resolution and oral testimony in this matter, and 
the Summary Report prepared pursuant to Section 33433 of the California Health and Safety 
Code, the Housing Authority Board does hereby find, determine, resolve and order as follows: 

 
BE IT RESOLVED that the Recitals above are true and correct and by this reference 

makes them a part hereof. 
 
BE IT RESOLVED that the DDLA will assist in the elimination of blight in the Project 

Area and will provide housing for low and moderate income persons and is consistent with the 
implementation plan for the Project Area adopted pursuant to California Health and Safety Code 
Section 33490. 

 
BE IT RESOLVED that as detailed in the Summary Report, and pursuant to California 

Health and Safety Code Section 33433, the consideration for the Property is not less than fair 
reuse value at the use and with the covenants and conditions and development costs authorized 
by the DDLA. 

 
FURTHER RESOLVED, that pursuant to Health and Safety Code Section 33433, the 

Housing Authority hereby approves the DDLA and all ancillary documents, approves execution 
of the DDLA by the Authority’s Executive Director, in substantially the form on file with the 
Authority Secretary with such changes as are approved by the Authority signatory and Authority 
General Counsel (such approval to be conclusively evidenced by the execution of the DDLA), 
and approves the negotiation and execution of all ancillary documents with such changes as are 
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approved by the Authority signatory (and approved by the Authority General Counsel), and 
approves the conveyance of the Property and the Authority Loan pursuant to the provisions of 
the DDLA. 

 
FURTHER RESOLVED, that the Housing Authority Executive Director is directed to 

file a Notice of Exemption with respect to the DDLA and Development in accordance with 
CEQA. 

 
FURTHER RESOLVED, that this Resolution shall take immediate effect upon its 

adoption. 
 
 

HAYWARD, CALIFORNIA, June 24, 2014 

ADOPTED BY THE FOLLOWING VOTE: 

AYES:  BOARD MEMBERS: 

       CHAIR:  

NOES:  BOARD MEMBERS:  

ABSTAIN:  BOARD MEMBERS:  

ABSENT:  BOARD MEMBERS:  

 

 

ATTEST: _________________________________  
Secretary of the Housing Authority  
of the City of Hayward 

 
 

APPROVED AS TO FORM: 

___________________________________   
General Counsel of the Housing Authority  
of the City of Hayward 
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HOUSING AUTHORITY OF THE CITY OF HAYWARD 

RESOLUTION NO. HA  14-   

Introduced by Board Member ___________ 

 
RESOLUTION AMENDING RESOLUTIONI HA 13-01, AS 
AMENDED, THE BUDGET RESOLUTION FOR FISCAL YEAR 2014 
RELATING TO AN APPROPRIATION OF FUNDS FROM THE 
HOUSING AUTHORITY, FUND 245 
 

      BE IT RESOLVED by the Board of the Housing Authority of the City of Hayward 
that Resolution No. 13-104, as amended, the Budget Resolution for fiscal year 2014, is hereby 
further amended by approving an appropriation of $620,000 in order to: a) provide a $600,000 
loan to Habitat for Humanity East Bay/Silicon Valley, Inc. for the development of ten (10) units 
of affordable ownership housing that will be affordable to low-income households (the 
“Project”), and b) pay for legal and administrative costs in connection with the Project in the 
approximate amount of $20,000. 

 
 

HAYWARD, CALIFORNIA, June 24, 2014 

ADOPTED BY THE FOLLOWING VOTE: 

AYES:  BOARD MEMBERS: 

       CHAIR:  

NOES:  BOARD MEMBERS:  

ABSTAIN:  BOARD MEMBERS:  

ABSENT:  BOARD MEMBERS:  

 

 

ATTEST: _________________________________  
Secretary of the Housing Authority  
of the City of Hayward 

 
 

APPROVED AS TO FORM: 
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___________________________________   
General Counsel of the Housing Authority  
of the City of Hayward 
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DATE: June 24, 2014 
 
TO: Mayor and City Council  
 
FROM: Director of Finance 
 
SUBJECT: Gann Appropriations Limit for FY 2015 
 
RECOMMENDATION 
 
That City Council adopts a Resolution establishing  an appropriations limit for Fiscal Year 2015. 
 
BACKGROUND  
 
State Proposition 4, commonly known as the Gann Initiative, was approved by California voters in 
November 1979. Proposition 4 created Article XIIIB of the State Constitution, which places limits 
on the amount of revenue that can be spent by government agencies. This is referred to as the Gann 
Appropriation Limit, or Gann Limit. 
 
A subsequent related State initiative, Proposition 111, was approved by the voters in June 1990 and 
provided new adjustment formulas to make the Gann Limit more responsive to local growth issues 
and to address concerns regarding the accountability of local governments in adopting their limits. 
Prior to each fiscal year, city councils must adopt by resolution the Gann Appropriation Limit for 
the city for the upcoming year. In addition, cities are required to conduct a review of their limits 
during annual financial audits. 
 
The appropriations limitation imposed by Propositions 4 and 111 creates a restriction on the amount 
of revenue that can be appropriated in any fiscal year. The limit is based on actual appropriations 
during the 1978-79 fiscal year and is increased each year using population and inflation growth 
factors. Only revenues that are classified as "proceeds of taxes" are subject to the limit. The use of 
"non-tax proceeds" (user fees, rental income, franchise fees, Gas Tax revenue) is not restricted. 
 
DISCUSSION 
 
During any fiscal year, a city may not appropriate any proceeds of taxes it receives in excess of its 
established limit. Excess funds received in any year may be carried into the subsequent year for use 
if the city is below its limit for that year. Any excess funds remaining after the second year would 
be required to be returned to local taxpayers by reducing tax rates or fees. As an alternative, a 
majority of the voters may approve an "override" to increase the city's appropriation limit. 
 
Senate Bill 1352 requires that 1) the governing body of each local jurisdiction shall, by a 
legislative action, establish its appropriations limit at a regularly scheduled or special 
meeting and that the documentation used in the determination of the appropriations limit 
shall be made available to the public fifteen days before that meeting. Government 
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Code Section 7910 requires that the City adopt its appropriations limit prior to the 
beginning of each fiscal year. 
 
The Finance Department of the City of Hayward compiles the data and makes calculations incident 
to the determination of the XIII B appropriations limit. The amount of the Fiscal Year 2015 
appropriations limit and the documentation substantiating this determination were posted in the 
Office of the City Clerk for public review on June 16, 2014.  No comments were received. 
 
FISCAL IMPACT  
 
There are no present fiscal impacts related to establishing the limit for FY 2015. The amount of 
appropriations subject to the limit is the budgeted proceeds of taxes (e.g., all taxes levied; transfers 
from an enterprise fund to the extent those transfers exceed the cost of providing the services; 
discretionary state subventions; interest earned from the investment of proceeds of taxes, etc.), and 
the total of these budgeted revenues cannot exceed the total appropriations limit.   
 
The City’s actual appropriations in each fiscal year have been significantly below the limit, as they 
will be for Fiscal Year 2015.  The table below summarizes the limit for FY 2015 and the preceeding 
three years. 

 
 
 

Prepared and Recommended by: Tracy Vesely, Director of Finance 
 
Approved by: 
 

 
_____________________________________ 
Fran David, City Manager 
 
Attachments: Attachment I:   Resolution 
  Attachment II:  Historical Information Regarding Appropriations Limit Calculation 

Appropriations 
Limit

Appropriations 
Subject to Limit

FY 2012 215,163,426   76,362,500          
FY 2013 226,378,611   74,542,885          
FY 2014 253,404,723   83,291,710          
FY 2015 256,614,221   87,400,385          
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HAYWARD CITY COUNCIL 
 

RESOLUTION NO. 14- 
 

Introduced by Council Member __________ 
 

 
ADOPTION OF APPROPRIATIONS LIMIT FOR FISCAL YEAR 2015 PURSUANT TO 

ARTICLE XIII B OF THE CONSTITUTION OF THE STATE OF CALIFORNIA 
 

WHEREAS, on November 6, 1979, the citizens of the State of California approved 
Proposition 4, which added Article XIII B to the Constitution of the State of California to place 
various limitations on the fiscal powers of State and local government; and 
 

WHEREAS, Senate Bill 1352, Government Code Section 7900, et. seq. enacted by the 
California Legislature, provides for the implementation of Article XIII; and 
 

WHEREAS, the Gann Limit for FY 2015 is calculated at $265,614,221 and the 
appropriations in FY 2015 subject to this limit total $87,400,385; and 
 

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Hayward that at 
its meeting of June 24, 2014, Council will adopt a Resolution which establishes the 
appropriations limit for the 2015 Fiscal Year pursuant to Article XIII B of the Constitution of the 
State of California. 
 

BE IT FURTHER RESOLVED that the documentation used in the determination of the 
appropriation limit for Fiscal Year 2015 was posted in the Office of the City Clerk of the City of 
Hayward for public review on June 16, 2014. No comments were received.  
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IN COUNCIL, HAYWARD, CALIFORNIA _______________________, 2014 
 
ADOPTED BY THE FOLLOWING VOTE: 
 
AYES: COUNCIL MEMBERS:  

MAYOR:  
 
NOES: COUNCIL MEMBERS:  
 
ABSTAIN: COUNCIL MEMBERS:  
 
ABSENT: COUNCIL MEMBERS:  
 

ATTEST: ______________________________ 
     City Clerk of the City of Hayward 

 
APPROVED AS TO FORM: 
 
 
_______________________________ 
City Attorney of the City of Hayward 
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Gann Appropriation Limit 

Fiscal Year
Population 

Factor
Inflation 

Factor

Total 
Adjustment 

Factor
Appropriations 

Limit % Change
Appropriations 
Subject to Limit

% of Limit 
Appropriated

2005 0.7200 3.2800 1.040 $173,764,360 4.0% $62,165,120 35.8%
2006 1.0300 5.2600 1.063 $184,787,972 6.3% $68,399,894 37.0%
2007 0.7400 3.9600 1.047 $193,526,595 11.4% $78,021,824 40.3%
2008 1.0700 4.4200 1.055 $204,242,163 10.5% $82,136,688 40.2%
2009 0.0116 4.4500 1.019 $216,147,439 11.7% $77,285,005 35.8%
2010 1.3000 0.6200 1.019 $220,314,761 7.9% $76,355,082 34.7%
2011 1.4000 -2.5400 0.988 $217,723,859 0.7% $75,558,103 34.7%
2012 1.3900 2.5100 1.039 $226,291,051 2.7% $76,362,500 33.7%
2013 1.3900 3.7700 1.052 $238,086,253 9.4% $74,542,885 31.3%
2014 1.2500 5.1200 1.064 $253,404,723 12.0% $83,291,710 32.9%
2015 1.5000 -0.2300 1.267 $256,614,221 1.3% $87,400,385 34.1%

221


	Agenda
	21st Century Library & Community Learning Center – Design Update (Report from Library and Community Services Director Reinhart)
	Staff Report

	Approval of Special Minutes of the City Council Meeting on June 10, 2014
	Draft Minutes

	Cast Iron Water Pipeline Replacement FY14 Project:  Approval of Addendum and Rejection of Bids
	Staff Report
	Attachment I Resoluttion
	Attachment II Location Map
	Attachment III Bid Summary

	Adoption of a Resolution Approving an Amendment for $49,000 to a Professional Services Agreement for Associate Planner Services in the Planning Division
	Staff Report
	Attachment I Resolution

	Adoption of Resolution Extending the Inclusionary Housing Interim Relief Ordinance for a Six-Month Period
	Staff Report
	Attachment I Resolution

	Adopt Resolutions and Introduce Ordinances Regarding Establishment of Zoning Regulations Related to the Retail Sales of Tobacco and Tobacco-Related Products, Including Electronic Cigarettes, as well as Proposed New Fees and Amendments to the City’s Smoking Pollution Control Ordinance (Text Amendment Application No. PL-2013-0389); the City has Prepared a Negative Declaration, which Concludes That the Project Will Not Have a Significant Negative Impact on the Environment; Applicant:  City of Hayward (Report from Development Services Director Rizk)
	Staff Report
	Attachment I Draft Ordinance Regarding Proposed Tobacco Retail Sales Regulations 
	Attachment II Draft Ordinance Regarding Proposed Revisions to the General Commercial (CG) Zoning District Regulations 
	Attachment III Draft Ordinance Regarding Proposed Revisions to the Smoking Pollution Control Ordinance Definitions
	Attachment IV Draft Resolution Regarding Proposed Ordinances and the Negative Declaration/Initial Study
	Attachment V Draft Resolution Regarding Proposed Revisions to the Master Fee Schedule
	Attachment VI Negative Declaration/Initial Study
	Attachment VII May 22, 2014 Planning Commission Agenda Report and Minutes
	Attachment VIII Public Comment Letters
	Attachment IX Petition submitted at May 22, 2014 Planning Commission Meeting

	Approval of Disposition, Development, and Loan Agreement for disposition of certain real property located at 123-197 A Street and a $600,000 loan of Housing Authority funds, both for the development of a ten (10)-unit affordable homeownership project to be constructed by Habitat for Humanity East Bay/Silicon Valley, Inc. and Approval of Categorical Exemption under Section 15332 of the CEQA Guidelines for the Project(Report from Assistant City Manager McAdoo)
	Staff Report
	Attachment I Council Resolution
	Attachment II Authority Resolution
	Attachment III Appropriation Resolution 
	Attachment IV Site Plan

	Gann Appropriations Limit for FY 2015 (Report from Finance Director Vesely)
	Staff Report
	Attachment I
	Attachment II


